Reasonable Adjustments: the Way Forward

Disability Discrimination Act 1995

Duties of Employers and Service Providers

Perhaps the most innovative and dynamic aspect of discrimination law is the duty to make reasonable adjustments to premises and arrangements that are to the real disadvantage of disabled people.  October 2004 sees changes in the scope and breadth of duty in its application.

The duty is well known to apply to employees (s 6 Disability Discrimination Act 1995), but the effects on providers of goods, services and facilities are perhaps prominent.  The duty towards both changes in October: employers face new terminology and the loss of the justification defence, whereas service providers see a major expansion in their duty to adjust.

Reasonable Adjustments of Service Providers’ Premises

The duties of service providers towards disabled people is now receiving a higher profile, with the Disability Rights Commission taking the lead in assisting cases such as the successful claim against Ryan Air for charging wheelchair users for hire of a wheelchair to get them to the boarding gate.  However generally it remains a modest source of litigation compared with employment claims.  That may be set to change this year with the introduction on 1 October 2004 of the long-awaited duties to adjust a service provider’s premises.  There was a delay in bringing these sections of the DDA into force to give service providers an opportunity to prepare.  The existing duties have been to adjust practices, policies and procedures and to provide auxiliary aids.  This year it will also be unlawful where service providers have failed to remove or alter physical features of shops, offices and other premises which make it impossible or unreasonably difficult for disabled people to make use of any service which is offered to the public.

Steps or stairs to the entrance of a shop, gallery, leisure centre, solicitor’s office or court-room are perhaps the most obvious and visible of impediments that must now be adjusted. A service provider must either make a physical change (installing a ramp or lift) or must provide a reasonable alternative way of entering the building (opening an accessible side door) or provide some auxiliary aid so that the service can be provided without needing to use the steps.

The new duty is imposed when the physical feature makes the service ‘unreasonably difficult’ for disabled people to use.  If the time, inconvenience, effort or discomfort entailed in using the service would be considered unreasonable by the hypothetical man on the Clapham omnibus, then the duty will be imposed.

One issue that is bound to surprise the unwary is that the service provider must make these adjustments before, and not after, a disabled person is prevented from using the service.   It is not generally reasonable simply to react to complaints.  A sensible service provider should assess its premises in advance and audit packs are available to assist.  These can alert service providers about both the obvious and the more subtle barriers that physical features might present.  It would be reasonable for service providers to cater in advance for those with common disabilities such as mobility, sight or hearing.  It will rarely be a defence for failing to provide an induction loop for the hearing-impaired to say that they were not expecting a customer who was deaf.  A service provider who simply assumed that such an adjustment would be too expensive will not be acting reasonably when straightforward enquiries would reveal that a mobile induction loop can be bought at modest cost.

Section 21 imposes the duty to take such steps as are reasonable, but does not specify that any particular factors should be taken into account.  A common question is how ‘reasonableness’ should be judged.  The key to reasonableness can be found in two concepts: practicality and effectiveness.

A reasonable step must be practical to take; both in terms of the feasibility and resources. There may be no room for a permanent ramp or it may be beyond the budget, but a portable ramp may be practical and within available resources. Documents can be easily provided to clients in extra large print or sent to a Braille service for conversion.  Such steps are simple and reasonably cheap.

The more effective the step, the more reasonable it will be to take it.  New clearer signage or a lowered doorbell to summon assistance may be a complete answer to a disabled person’s problems in using a service.  However an adjustment that provides modest assistance is much less likely to be reasonable.

The duties are not onerous and should be a normal part of opening a service, shop or public premises to the widest possible range of customers.  The disabled population comprise a substantial part of society with enormous spending potential of which service providers may take advantage if suitable adjustments are considered and made.

Reasonable Adjustments and Employees

The present duty is “Where (a) any arrangements made by or on behalf of an employer, or (b) any physical feature of premises occupied by the employer, place the disabled person concerned at a substantial disadvantage in comparison with persons who are not disabled, it is the duty of the employer to take such steps as it is reasonable, in all the circumstances of the case, for him to take in order to prevent the arrangements or feature having that effect”.  Section 6(3) sets out examples of such steps such as altering working hours, equipment or the place of work. Meanwhile section 6(4) sets out particular factors for determining reasonableness including effectiveness and practicability. 

The new law

The statutory duty towards employees will be split from October (for no apparent reason) into two sections: s.4A (which sets out the duty) and s.18B (containing provisions which help to identify what is a reasonable step). Employment ‘arrangements’ become any ‘provision, criterion or practice applied by or on behalf of an employer’ to bring the DDA into line with other discrimination legislation.  The duty no longer excludes occupational pension schemes and certain other benefits and additional examples of reasonable adjustments are added: the nature of the employer’s activities and its size of the undertaking; and what the disruption would be if the adjustment were to be undertaken in respect of a private household.

The October amendments also do away with the defence of justification in relation to reasonable adjustments.  However it has always been a moot point whether a party who has acted unreasonably in failing to take steps, nevertheless has a material and substantial reason for the failure.  In Sidney Collins v Royal National Theatre [2004] EWCA Civ 144, the Court of Appeal made it clear that the existing defence is very narrow and did not permit justification by reference to factors properly relevant to the establishment of a duty under section 6.  Once a tribunal had decided that an employer had acted unreasonably, the employer could not have a second bite at the cherry by rearguing the reasonableness factors as justification.

A statutory duty to assess reasonable adjustments?

The duty to make reasonable adjustments for employees is much litigated and the boundaries of reasonableness are continually tested.  A controversial recent decision has decided that the duty includes not just adjusting, but also assessing whether or not adjustments can be made.  In Mid-Staffordshire General Hospitals NHS Trust v Cambridge [2003] IRLR 566, EAT an employer who gave no thought to whether an employee was disabled, failed to carry out an assessment of what steps would be reasonable to prevent the employee from being at a disadvantage.

The EAT’s well-known guidance about the correct approach to the issue of reasonable adjustments in set out in the case of Morse v Wiltshire County Council [1998] IRLR 352 which, curiously, was not expressly considered in Mid-Staffordshire. The Morse sequence focuses on first deciding what, if any, substantial disadvantage is suffered by the disabled person due to the employer’s arrangements or premises.  Only once the disadvantage has been identified is it useful addressing what steps are reasonable to address this disadvantage.  Too often courts and tribunals put the cart before the horse in commencing the enquiry by simply asking: were reasonable adjustments made?

It was unchallenged before the EAT in Mid-Staffordshire that the arrangements and premises placed the employee at a substantial disadvantage, although it is difficult to discern from the report what they were.  All that is recorded is that she was finding it difficult to use public transport or to avoid using her voice at work, and she found scents like perfume and air fresheners at work exacerbated her condition. None of these factors are premises-related and her difficulty in working long hours (plainly an arrangement) had been adjusted, at least in part, by action plan that allowed her initially to return for two hours a day.

It appears that the employee did not or perhaps could not point to any reasonable steps which ought to have been taken by the employer, but the EAT found a failure to take a reasonable step in not looking.  It held that “A proper assessment of what is required to eliminate the disabled person’s disadvantage is therefore a necessary part of the duty imposed by s 6(1) since that duty cannot be complied with unless the employer makes a proper assessment of what needs to be done”. The EAT endorsed the award of damages on the basis of a loss of a chance of a successful adjustment rather than enquiring whether there were any reasonable steps that could have prevented the disadvantage.

This decision is commendable in that it raises the profile of assessing adjustments for disabled employees.  Further it is right that section 6 refers to ‘steps’ and not adjustments and an assessment can be a step along the way to an adjustment.  However to penalise for not assessing with no regard to whether such assessment would have remedied the disadvantage is probably going further than the law requires.  Assessments alone do not assist disabled people; only practical adjustments correct the imbalance that section 6 sets out to remedy.  A mandatory assessment does reflect best practice, but is difficult to justify on close study of the statutory language. The EAT reasoned: “To say that a failure to make those enquiries would not amount to a breach of the duty imposed on employers by s 6(1) would render s 6(1) practicably unworkable in many cases.”  The duty remains perfectly workable as it depends solely on an objective assessment by the tribunal of what was in fact reasonable in the circumstances. The employer’s subjective assessment does not bind the tribunal’s objective enquiry into compliance.  Indeed if an employer in fact adjusts effectively without any assessment at all, that cannot be said to be unlawful.  The substantial disadvantage is prevented in such a case without assessment and the purpose of section 6 is fulfilled.

Where now? Mid-Staffordshire appears to insert an extra step into the Morse guidance, making an assessment of reasonable adjustments a precondition to lawful conduct. Employers would be well advised to always carry out assessments of employees who might be disabled. Employers who fail to make assessments are unlikely to have good evidence to persuade a tribunal that adjustments would have been ineffective or impractical.  Employers who do properly assess and follow expert advice will invariably be found to have acted reasonably.  Employees who are assessed may be able to contribute to the resolution of any workplace problem.  Therefore although the legal analysis of the EAT can be criticized, the heart of this decision is in exactly the right place. 
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