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DISCRIMINATION /INSURANCE

Discriminate without prejudice?

Ben Lynch and Andrew Burns assess the impact on insurers of the latest
draft EU directive on discrimination

® the desirability of genderspecific data in actuarial calculations
® the impact of abolishing s 45 of the Sex Discrimination Act 1975

o the far horizon are proposals

from the Eurapean Commission

O requine Lhsurande Compimnies
to apply zender neuraliny o the way they
calculare their imsurance premiums This s
a.'}l!'.ll:l.' € pare af the Coammisions F:lurl:lu_\:.ﬂ
v oustlaw sex discrimination in access 1o
goods and services, which would come
into Force in six vears i the Eutopean
Council approves the drabr Fqual Trear-
ment Ditectve, The Commission savs
thar a similar approach to discriminaton
by service providers warksawell in dhe LS,
bt insarers mayv be ameng rhe fArst o
notice the difference beoween the existing
UK discriminarion regime and the pew
propesel. [1may be chat scepucism among
the member srarct an the newly eitliorged

Council will sink the prapoesats or bring
them inte force in 4 much-diluced stace,
despite a tecent vore of approval by the

European Marliament.

When discrimination is allowed

The Sex Discrimination Acr 1975 (810A
FIT5) presently wpplies 10 all service pro-
viders, including insurance companies, but
there are some limited - circumsranges in
which disceinunation s ablowed. There is
i peneral exceprion relating o insasmoe i
543 of 313A 1975, which stares that ic is'nor
urilaivful w treat & pesson in & discriminaany
way i relarion o an annaice life assurance
palivy, dccident insurance policy, or similar
rateer valving the assesmene of risk, where

'iI'IIf Creatrnane!

eprpypa

B vy effected by reference to acruarial oc
ather data from a seurce on which i was
reasonable wo rely; and

B was reasonable, having regard to the daza
and snv other relevant tactors,

I'his exceprion docs nor apply ro credit
arrisigements or occapational pensions. It
ensiees men and woeimen ase treated equally,
but where relinble dara shows a real difference
in the risk reliriog to men or women, the n-
surarice is offered mking int account thoee
differences, The eurrent rules have waorked
well in the UK for o number of vears, and the
insurance industry is approaching the new

proposals with caution and some misirasr,

Paying the premium

Men and women often pay different pres
milums for their insurance. Women may
prav higher premiums for pensions, or are
offered pension plans on the same premium
asmen that pay oot less each year than a
man would receive. Men generally tend o
pay higher premiums for life insurance, as
women live about three vears longer than
men on average. |he popular press regu

Larly publicises the vanous studies of insar-
ance risks that reveal that women are safer
drivers: than men, and thus ther mewor
premiums zre oftén lower, Thi Associanan
of British Insurers’ reaction a rthe proposals
was to warn thar applying equal frearment
without raking account of the fact that
statistically women are safer drivers could
pur up their motor premiums, Lpsurers
wha specialise in insuring women due o
their different risk pattern are parricolarly
alarmed ar the proposals,

The draft Equal Treatment Directive
The Furopean Commission cliallerges these
easy gender assumptions in it proposals. It

wrates that chere are a number of facrods non

linked 1o sex that are equally importane in
establishing life expecancy, such atsocio.
economic of marital sans, the region i per-
son dives in, or levels of smoking, |t poine
out that when these Bctors are removed
From the equation, differences in life expect-
ancy on purely gender grounds are much less
than srated: |eis che view of the Commission
las-endorsed by & majorioe of cthe Eurapean
Parlimment) thar caleubaning risk based on
the praunds of sex is discrimination.
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Blunt tool?

Huwrver, this séems o be 2 blunt ool m
approach a sophisticated problem, Insueers
are well aware of the ocher faciors thar com-

monly alfecr life expectancy, and they wsiess

the: premviuny and the cover an the basis of

these as well @5 the szx ol the insured, The
Conrumussion wants msugees 1o take a relevant
tactor our of the equation,

Ihe Commusstons. proposed  directive,
biaseel -t Are 13 of che Treary on European
Uiion, would mor anly deal explicidy with
insurarice sector preminms anid benefin bt
would apply, with seme exceprons, 1o all
goowds and services. The exoeprians would
allow discriminarion 1o conrinue in cases
where goods or services are intended exclu-
aively for miembers of ane sex, such a5 single
sex private members clubs, orin hairdress-
g, where "the skills requargal are ditferent
for each sox”, according 1o the Uammission,
Iris difficulr ta see rhe fustificanion far these
exceptivng and oot foracniarial differentia-

ton bietwien the sexes,

Justifiable discrimination?
But what i4 this retorm intended 10 achicve!
Anri-discrinnanion L is geterally intended
to prevent discrimination based ot prejudice
ar where there s o ohiccively justibable
difference berween men and women. [is-
crizmmacien shoubd be prevenced whese 10
unfarr snd pregudices the treatment of ane sex
illeginmareh:

It isoeditficnle wosee hiow ieis unfair 16

allow Insicrance companies o diseriminate

Between men and women on the Basic ol

legirimare, acruaral dara char substanciates
dafferent treatment of men and women on
nen-prejidicial, |u-.1iﬁnhlr___;_-,rm.;||ds. In Facr,
it is urguibly anfar and prejudicial oo require
irsurers (o ture i blind eve o real differenes
herween the sexes thar aftecrs the bikelihnod
of the nsured nisk coming w pass, Good
aceuarrat data that helps peedice rsk more ag
cutaschy will sive the insurance industry coses
and therehy benetit consumess. [n s submie-
ved that this e a fair basis of which to asses
preminms, which is beneficial ro barh sexes.

Assessing the impact

Wharwanld happen iFs 45 of S04 1975 ex-
empion were 1o be abolished? The Egual Op-
poctunities Commission (EOC) carchied out
an investigarion ina 4 \f'-:q's_in.'li:hr CuesTion.
Looking st the 1ssue of snouines, the FOC
commissiored the Pensions Poliey Instieute
(PP ce look ar annuices, determine whar

prapertion of peaples reticement income is
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likely o come from annuities in the Rinuee,
snd whether the intreducton of compulsory
unisex rres would fead 1o rates poing up fo
male ruees) or down (1o female FaTes) o Somes
whete it berween, The final report of the FPI
study (published June 2004 concludes rhar
removing gender ratng @ a fBoor for annui-
ties would not have a lage adverse impact for
men or the insurance indusery, bur norwould
it resule encstpmifican gains forwomer. The
ke fAndings of the PPLstady ancluds: "the
introdugion af unisex annuities is therefore
unlikely o be of widespread or significant

benehit” and “none of the arguments com-

oy put for or against the introduction of

compulsory unisex annuities have been quan-
tified, and none has been imade concusively”
[see abso bow, righrl,

Amending s 45

The EGC has suggested, therefare, that

543 of S1A 1973 s kepr, with some amend-

eents: The BEOC stated it belioved “the cur-

pent excepion under $ 43 of 5DA 197545

war sutficiensly rigorans atd wauld like to

see it strengthened so thar insurance compa-

migs would anly be able 1w depare fram the

principle af equal teeacmient in some linied

cireumstances”, These would be

B where there are very clear differences in
risks that are direcely relared ro gender [ie
excluding thoese wheee gender s a proxy
tar samething elsel;

B where up rodare, relevane acruarial dars
inclicares sach diferences exist; and

B where theee is an mdependent regulatory
eepime that can offer consiwmers dssur-
ance that sec-hased factors are anly wsed

in these circamstances,

Follow the UK’ lead

Danish MEP Lone Dvbkuer favours a rost-
and-hranch reform rthar sweeps away all reli-
ance an sex-based risk factors; "'We should
insure peaple as individuals, not on the basis
ot gender stereorypes,” However, this failsto
aldress the facr char an imparsan wspecs of an
inclividual’s misurance risde may be thiir sex.
Discriminarion in insurancs is nor &n cxam-
ple of one sex heing wreared worse or unfairdy
o the grounds of theirsex. 1o Bict, both men
and women benefir from the strengths of theie
respective sexes in this are, The UK approach
appears o be the uw_as{_mﬁihir; rencletiog un-
lowful ary prejudicial or stereorypical grounds
firr different treacment, while retining an ex-
ception for justifiable stanstical or acovarial
evidence. It is o be hoped rhat the proposal
isamended in line wich present UK discrimi-
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mation law. or in line with the prapesabs for
celorm of the EOC, and diar dhe directive in
irs present forny does oo Bind Favour in the

Europesn Council.

Ben Lynch and Andrew Burns are barris-
ters in Devereux Chambers

annuities market , :

An Analysis of Unisex Annniry Rates, an

independent picce of ressarch carried our

By thi Penions Pollcy Institute {FPT), was

commissioned by the EOC to assess how

the introduction of unisex rares would af-
fect the annuities market. Its key findings

:.nr.ludy.- the ﬁaﬂnmg:

® The introduction of unisex annuiics
is unlikely to be of widespread and

significant benefir.

B Annwry income makes up only-a very
small propartion. of ol retirement

income for most pemsioness. Gains and
losses to annuity rages will anly havea
ssmall impact on incormes in most cases:

M Fewer than otie-quarter of pensioners
have annuites. Although the use of an-
nuiries will become more widespread in
the furure, the partern of gains and loses

iz likely 10 remain similar o mda}?

B In a mmpu]su:y ursex  pricing
miarkee, the best rates are likely to be
berween the current male and female
rares. This could mean 10% berter

“rates for women, bue 3% worse rates
fior tien.

W Three-quarters of pensioners-with-an-
rouities are likely o see o drop in retire-
ment income, This would incdude some
wives and widows who were dependent

oo &lmhushnnd'&mmuh}t

® The inmoducrion of unisex annuities is
thercfore unlikely 1o be of widespread
or significant benefir.

B Berer advice and guidance 1o help
‘annuity purchasers 1o choose the besr
‘options may be of more practical use

| than eomipulsory uiisex annuity rares:
The EGHC has‘called for the draft diree
tive €0 be amended so that insurers could
il mdlﬁi-_mntmm for women and men,
'Erurmtﬁ seriet limits on hnwdumhm&l on.
ggnd:rmu!d be used. It husnlsn ﬂ:l]nd far
4 professional rﬁgulatury body to moni-
tor how companjies are assessing risks far
women and men.
Source; Am Analysic of Unises: Anmuisy Rates,
available from wieseoc.ang k.
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