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Dyslexics whose special needs were not met by their local
education authority have a case for a personal injury claim,
but the damages awarded will be modest, says Oliver Hyams

n Adams v Bracknell Forest BC [2004]
UKHL29,(2004) 148 5] 761, the House
of Lords decided a question of consid-
erable importance for all claims of dam-
ages

for personal injury which are made
more than three years after the injury and
where the claimant’s case is that s/ he did
not know what caused the injury. The
House also decided several questions of
importance for claims of negligence in
relation to the provision of education.

Facts
In Adams, the claimant (A) was described
by Lord Hoffmann (with whom three
other law lords agreed in full) in para 1 as
having dyslexia and as having as a result
literacy skills which (he claimed) were
“less than they should have been”. A
alleged that the defendant had negli-
gently failed to carry out an assessment
of his educational difficulties and to pro-
vide him with appropriate treatment.
Such an assessment would, he claimed,
have revealed that he suffered from
dyslexia and the treatment would have
ameliorated the consequences of that
condition. He claimed as a result of the
alleged negligence of the defendant to be
“disadvantaged in the employment mar-
ket” and to be suffering from “disabling
psychological ~ syndromes  such as
depression, panic and lack of self-
esteem” (para1).

Abecame of full age on 13 March 1990.
His claim was made more than 12 years
His educational

later. records

destroyed when he reached 21. Lord

were

Hoffmann recorded the initial factual
background as it was reported to the
House of Lords as follows (para 3): “One
of the teachers thinks that [A] was
referred to an educational ps

but there are no surviving notes.
the teachers remember that he had learn-
d by
remedial teaching but there is nothing

ing difficulties which were add;

very specific about what form this took.
The council would be in very consider-

abledifficulties in defending the claim.”

A, however, had, in November 1999,
met an educational psychologist who
shared an interest in salsa dancing. He
told her he was “feeling depressed
because he was having difficulty in cop-
ing with the paper work involved with a
carpentry course he was doing”, and he
described to her all of the problems
which he had previously had during his
working life. She told him she thought he
wasdyslexic.

Less than two months later, he went to
see a solicitor. Two months after that,
legal aid was granted. An expert’s opin-
ion was obtained to the effect that A suf-
fered from severe dyslexia “(5 on a scale
of 1t06)" (para27). A's evidence was that
he had not sought any advice about the
literacy problems which were causing his
distress “because he wanted to hide
them” (para 28). He said that he had
heard of dyslexia and knew that it con-
cerned people who had problems with
writing, but did not investigate his own
problem because: “I didn't want to go
there.” He went to his doctor about a
variety of complaints over the years and
talked to his doctor about feeling
unhappy and stressed, but did not say
that the cause of this was his inability to
read and write. Nor did he say anything
about that cause to anyone else. As Lord
Hoffmann putit, however (para 28): “On
the other hand, on a social occasion on 19
November 1999 he spilled out the entire
story to [the educational psychologist
who was] a lady nearly 20 years his sen-
ior whom he says he hardly knew and
had no reason to believe had any expert-
ise in the matter. After talking to her, the
first thing he did was to consult a solici-
tor.”

Issues

Several questions arose on those facts,

1) The first was whether a claim of negli-
gence in relation to the identification and
meeting of special educational needs was

aclaim of damages for personal injury.

2) The second question arose only if the
answerto the first question was yes. That
was to what extent the personal charac-
teristics of the claimant are relevant in
determining when he first had knowl-
edge for the purposes of s 14(3) of the
Limitation Act 1980 (the 1980 Act).

The limitation period for a claim of
damages for personal injury is three
years from the date of the injury or, if
later, three years from “the date of knowl-
edge...of the person injured” (s 11(4)).

Section 14(1) provides that references
Lo a person’s date of knowledge for this
purpose are references to the date when
he first had knowledge of the fact that the
injury in question was significant, and
that it was attributable in whole or in part
to the act or omission which is alleged to
constitute negligence.

Section 14(3) provides that for the pur-
poses of s 14, a person’s knowledge
includes knowledge which he might rea-
sonably have been expected to acquire
“from facts observable or ascertainable
by him” or “from facts ascertainable by
him with the help of medical or other
appropriate expert advice which itis rea-
sonable for him to seek; buta person shall
not be fixed under this subsection with
knowledge of a fact ascertainable only
with the help of expert advice so long as
he has taken all reasonable steps to obtain
(and, where appropriate, to act on) that
advice.”

In Smith v Central Asbestos Co Ltd
[1973] AC 518, Lord Reid stated that the
test of knowledge for the purposes of
what is now s 14(3) was ‘subjective’
However, in Forbes v Wandsworth Health
Authority [1997] QB 402, the Court of
Appeal held that in the light of the exis-
tence of s 33 of the 1980 Act (which was
introduced by the Limitation Act 1975
and which confers on the court a discre-
tion toallow a claim for personal injury to
proceed despite its being otherwise out
of time), the testins 14(3) is ‘objective’.
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3) A third, and related, question was
whether the impact of A's dyslexia had to
be taken into account in deciding
whether he had had the necessary
knowledge.

s the claim a claim for personal
injury?

The House of Lords decided that a claim
of negligence in relation to the provision
of education to a dyslexic (“educational
neglect”: per Lord Hoffmann at para7) is
aclaim for personal injury. Referring to £
(A Minor) v Dorset CC, Lord Hoffmann
said (para 10) that it seemed to him that
Sir Thomas Bingham MR and Evans L]
treated the claim in that case as one for “a
mental disability (not being able to read
and write properly) which ought to have
beenameliorated but was allowed to per-

sist”. He then sai

: “Such a claim in a
post-Cartesian world is for personal
injury and gives rise toa claim for general
damages and, by way of special dam-
ages, any consequent economic loss such
as loss of earnings or the need to pay for
any remedial treatment.”

Are claimant’s personal characteristics
relevant?

Thus the second question arose. The
answer to that question was that when
asking whether A had constructive

T

The value of learning to read s not to be undervalued. It
transforms the life of the person who acquires . But dam-
ages for a negligent failure to assist a chid to learn how to
read are likely to be modest.

One comment by Lord Hoffmann in Adams is of interest not
anly to philosophers, but also to personal injury lawyers. His
reference to the “postCartesian world” in which we now live
and his implicit recognition that Descartes’ distinction
between the mind and physical matter is now generally
regarded as incorrect in relation to the human body, shows
how far the courts have come in the last few years in rele-
tion to the classification of illness.

The initial developments at the appeliate level could be said
to have crystallised in Page v Smith [1996] AC 155,
where, at 182, Lord Browne-Wilkinson commented that
“recent developments suggest a much closer relationship
between physical and mental processes than had previously
been thought” and agreed with Lord Lioyd's remarks about
“the dangers of the court seeking to draw hard and fast
lines between physical illness and its causes on the one
hand and psychiatric illness and its causes on the ather".
Recently, the House of Lords applied this ruling in Simmons v
British Steel plc [2004] UKHL 20, (2004) 148 SJ 540, The
decision in Adams that a failure to ameliorate dyslexia gives
rise to a personal injury is a further development of the law
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knowledge for the purposes of s 14 of the
1980 Act, the court should apply what is
essentially an objective standard of
behaviour. This was because (para 47) s
14(3): “requires one to assume that a per-
son who is aware that he has suffered a
personal injury, serious enough to do
something about which he would go and
see a solicitor if he knew he had a claim,
will be sufficiently curious about the
causes of the injury to seek whatever
expertadviceisappropriate.”

Thus the personal characteristics of
the claimantareirrelevant, although (and
this was the answer to question three
above), in determining whata reasonable
person would have done, the court must
(para 49) apply: “the standard of reason-
able behaviour to a person assumed to be
suffering from untreated dyslexia. If the
injury itself would rcasonably  inhibit
him from seeking advice, then that is a
factorwhich mustbe taken intoaccount”.

Lady Hale (alone) disagreed with this
formulation, but her approach (seen
most clearly in para 91) was only subtly
different.

Judge’s findings

The judge had found that A did not have
actual knowledge for the purposes of s 14
in that he did not know his difficulties
with reading and writing were attributa-
ble to the defendant “in the sense that he
had a condition which had been capable
of being addressed or managed and that
the council had not done so” (para 29).
This finding was unsuccessfully chal-
lenged in the Court of Appeal, and the
appeal was not pursued in the House of
Lords.

However, the judge also held that A
did not have constructive knowledge
‘within the meaning of s 14(3) of the 1980
Act. This was because A gave (para 30): “a
cogentexplanation for his failure [to seek
help and investigate the problem],
namely the fact that people with his dis-
ability develop coping strategies to miti-
gate its effect and find the idea of
disclosing the inability to properly read
and write humiliating”

Lord Hoffmann stated (para 50) that
this “finding as to the generally inhibit-
ing effect of untreated dyslexia appears
1o have been based upon judicial notice”,
and that he thought that “it would need
some evidential foundation before one
could assume that such a person was
likely to be unable to speak about the
matter to his doctor”. Such evidence was

“entirely lacking”. Since in his opinion
there was “no reason why the normal
expectation that a person suffering from
asignificant injury will be curious about
its origins should not also apply to
dyslexics”, and since there was no evi-
dence before the judge to exclude the
application of this expectation, A had rel-
evant knowledge for the purposes of s
14(3) long before three years before the
claim was issued.

The House of Lords then (at the invita-
tion of the parties) considered whether s
330fthe 1980 Actshould be applied in A's
favour. Lord Hoffmann approved of the
partof the judgment of Sir Murray Ste-
art-Smith in Robinson o St Helens MBC
120021 EWCA Civ 1099; [2002] ELR 681;
[2003] PIQR P128, at paras 32 and 33,
where he said that the “question of pro-
portionality is now important in the exer-
cise of any discretion, none more so than
under s 33" and that: “The likely amount
of anaward is an important factor to con-
sider, especially if, as is usual in these
cases, they are likely to take a consider-
abletime totry.”

The House was unanimous in decid-
ing that the discretion in s 33 should not
be exercised in A’s favour. Thus the claim
could not proceed.

Education a valuable benefit but
claims may not be worth much
Lord Scott, having said he agreed with
Lord Hoffmann’s speech, added some
words of his own: “Subject to the Limita-
tion Act point I would be in no doubt but
thatif the respondent can establish that in
failing to teach him to read the schools
were in breach of the duty they owed
him, he would be entitled at least to gen-
eral damages. The ability to read is a ben-
efit that nobody who is able to read
would dream of undervaluing. It is not
simply a benefit of economic value lead-
ing to enhanced employment prospects,
although it certainly is that. It is a benefit
that transforms the whole quality of life
of the person whoacquiresit.”(para 67)

However, in deciding that s 33 of the
1980 Act should not assist A, Lord Hoff-
mann commented (para 55): “As in
Phelps, where the plaintiff recovered
£12500 general damages and about
£32,000 special damages (mostly an esti-
mate of loss of earnings), the uncertain-
ties of causation and quantification mean
that in the event of success an award is
likely to be modest.”





