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1. In the last year or so this has been an area of feverish activity. In that time Dunnachie
 has been reversed by the Court of Appeal and reversed back again by the House of Lords. There have been three major cases on the linked area of whether an employee can circumvent the limitations of the tribunal system by claiming damages for dismissal in the courts.
 Other useful decisions have emerged on the calculation of future loss and on mitigation.

DUNNACHIE

2. But the headline news has been Dunnachie. The facts were these. Mr Dunnachie was employed as an environmental health officer by Kingston upon Hull CC. An employment tribunal found that he had been constructively dismissed following a long period of bullying and harassment. His health was affected. The tribunal found that the dismissal was unfair and awarded him £10,000 on the basis on some remarks by Lord Hoffmann in Johnson v Unisys Ltd

3. Until the decision in Johnson v Unisys, it had been established law that an unfairly dismissed applicant could not recover compensation under s123(1) of the Employment Rights Act 1996
 for non-pecuniary damage (i.e injury to feelings, psychiatric damage, anxiety, distress etc…) but could only recover for financial loss. This was the ratio of Norton Tool v Tewson 

4. The incendiary words of Lord Hoffmann in Johnson were these:

 “55. In my opinion, all the matters of which Mr Johnson complains in these proceedings were within the jurisdiction of the industrial tribunal. His most substantial complaint is of financial loss flowing from his psychiatric injury which he says was a consequence of the unfair manner of his dismissal. Such loss is a consequence of the dismissal which may form the subject-matter of a compensatory award. The only doubtful question is whether it would have been open to the tribunal to include any sum by way of compensation for his distress, damage to family life and similar matters. As the award, even reduced by 25%, exceeded the statutory maximum and had to be reduced to £11,000, the point would have been academic. But perhaps I may be allowed a comment all the same. I know that in the early days of the National Industrial Relations Court it was laid down that only financial loss could be compensated: see Norton Tool Co Ltd v Tewson [1972] IRLR 86; Wellman Alloys Ltd v Russell [1973] ICR 616. It was said that the word “loss” can only mean financial loss. But I think that is too narrow a construction. The emphasis is upon the tribunal awarding such compensation as it thinks just and equitable. So I see no reason why in an appropriate case it should not include compensation for distress, humiliation, damage to reputation in the community or to family life.

56. Part X of the Employment Rights Act 1996 therefore gives a remedy for exactly the conduct of which Mr Johnson complains. But Parliament had restricted that remedy to a maximum of £11,000, whereas Mr Johnson wants to claim a great deal more. The question is whether the courts should develop the common law to give a parallel remedy which is not subject to any such limit.”

5. The EAT
 decided in May 2003 that Lord Hoffmann’s words (in bold above) were obiter and did not bind the employment tribunals. The true construction of s123 of the Employment Rights Act 1996 was to allow only recovery for non pecuniary damage, so that the matters of which Mr Dunnachie complained were not recoverable.

6. In February 2004 the Court of Appeal reversed that. By a majority (Brooke LJ and Evans-Lombe J) they held that Lord Hoffmann’s remarks were obiter, but by a different majority (Sedley LJ and Evans-Lombe J) they held that a proper construction of s123 allowed recovery of non-pecuniary damage. Leave was granted to appeal to the Lords.

7. The case was allocated a date in the House of Lords before the employer had even lodged its petition. The date given (in May 2004) allowed the same panel in the House of Lords to hear Dunnachie immediately after its sister post-Johnson cases, McCabe and Eastwood. 

8. In July, the House of Lords unanimously restored the status quo. Norton Tool reflected the correct legal position and Lord Hoffmann’s comments to the contrary were obiter. Loss in s123 of the 1996 Act means financial loss only, and there is no place in unfair dismissal compensation for damages for injured feelings, aggravated or exemplary damages, loss of reputation, general damages for psychiatric loss, anxiety, distress and the like.

9. The only remaining stub of a point is that - although the House of Lords did not say so and it was not in issue before them  - the Norton Tool exception must hold good. That is, if the manner of dismissal renders the applicant less able to find work (say because he has become depressed as a result, or because it has damaged his reputation and so he has taken longer that he might otherwise done to find another job) then he will be able to recover the resulting loss of earnings, even though he will not be able to recover general damages for the same injury.

10. This appears from Norton Tool itself at para 14:

“b) Manner of dismissal

As the complainant secured employment within four weeks of his dismissal and we have taken full account of his loss during this period, we need only consider whether the manner and circumstances of his dismissal could give rise to any risk of financial loss at a later stage by, for example, making him less acceptable to potential employers or exceptionally liable to selection for dismissal. There is no evidence of any such disability and accordingly our assessment of the compensation takes no account of the manner of his dismissal. This took place during a heated exchange of words between him and one of the directors.
”

CONTRACT CLAIMS FOR COMPENSATION ARISING OUT OF DISMISSAL

11. The other fires set off by Johnson v Unisys have been crackling away. Quite often there is an employee who has been “wrongfully and contumeliously dismissed” but who cannot claim any or all of his loss for unfair dismissal for some reason. He might not have been employed for a year, for example, or his losses may be significantly more than the tribunal maximum award. Can he bring a claim in the courts (or in the tribunal’s contract jurisdiction) to circumvent the restrictions placed by Parliament on the jurisdiction or compensation limits of the tribunals?

12.
In Johnson v Unisys itself, it was said that Parliament has set up a statutory code to deal with unfair dismissal and that it has fixed limits to it. There would be no point in having that special statutory framework if it were possible to circumvent it by taking a second bite at the cherry in the courts. The statutory limit of unfair dismissal compensation would disappear. For the judiciary to create a parallel scheme that had that effect would be contrary to the evident intention of Parliament that compensation for unfair dismissal should be limited in its availability and amount. (per Lord Hoffmann at paragraphs 57 and 58.)

13.
In a second ratio, the Lords held that an employee dismissed in breach of the implied term of trust and confidence could not bring a contract claim based on that breach. This was because the purpose of the implied term was to keep the contract alive: it was not apt to be applied to a dismissal.

14.
That decision has been widely criticised, not least because an employee injured by a suspension (e.g. Gogay v. Hertfordshire County Council [2000] IRLR 703 CA) is able to bring a claim in the courts for psychiatric injury, but an employee equally psychiatrically damaged by a dismissal is not.  

15. Where is the line to be drawn between those who can claim, and those who cannot?  According to the House of Lords in McCabe and Eastwood that depends on when the cause of action arises.  If the employee has acquired a cause of action before a dismissal, then that cause of action remains unimpaired by the subsequent dismissal and the statutory rights that arise from that.

16. Lord Nicholls thought that the interplay between the statutory scheme and common law was highly unsatisfactory and hoped for the removal of the statutory cap in unfair dismissal.

17. There is one notable error in the speech of Lord Steyn which may turn into a trap for the unwary. At paragraphs 41 and 42, in an obiter analysis of Johnson v Unisys, Lord Steyn comments that there is a troublesome feature of the reasoning in Johnson: it was assumed by the Lords that an employer’s conduct causing psychiatric illness and resulting in financial loss may be compensated under s123(1). He goes on to say that this assumption is wrong because the Employment Tribunals Extension of Jurisdiction (England and Wales) Order S.I 1994 No 1623 prevents a claim being brought in the tribunals, “in respect of personal injuries”. This analysis cannot be correct since the Extension of Jurisdiction Order only applies to contract claims, and does not apply to unfair dismissal. There is no reason then for the “Norton exception” to be discontinued.  

18. A different approach to leaping the restrictions in the statutory scheme was deployed in Harper v. Virgin Net [2004] IRLR 390.  Miss Harper was dismissed 33 days short of one year’s service.  She was dismissed in breach of her entitlement to 3 months’ notice of termination.  She could not of course claim unfair dismissal.  In her contract claim however a Tribunal awarded her £9,514.04 damages for breach of contract and an additional sum to compensate for the loss of the chance of claiming unfair dismissal. The EAT and the CA both held that this was an impermissible approach on the basis of Johnson v. Unisys. If an employee does not have one year’s service, she cannot claim for unfair dismissal through the contractual back door. 

MITIGATION OF LOSS 

19.
One small piece of Norton Tool v Tewson has crumbled into ash this year.  The NIRC in that case had decided
 that an employee was entitled to compensation based on wages which should have been paid in lieu of notice without deductions for any earnings during that period.  (This was said to have been based on fair industrial practice.)

20.
In Hardy v. Polk (Leeds) Limited
 the EAT revisited the issue in the light of Cerberus Software v. Rowley
.  The EAT pointed out that there is no right to receive pay in lieu of notice.  That being the case, the claim in breach of contract is not in debt but in damages and the duty to mitigate must arise.  Accordingly, this part of Norton Tool is incorrect and an unfairly dismissed employee must give credit for all sums earned during her notice period
.

ALLEGATIONS OF DISHONESTY

21.
An unfairly dismissed employee may have his compensation reduced on the grounds that it is just and equitable to do so or on the basis of contributory fault.  Very often this involves an accusation that the employee has been dishonest.  Panama v. London Borough of Hackney [2003] IRLR 278 was a timely reminder by the Court of Appeal that serious allegations of dishonesty must be put with sufficient formality and at an early enough stage to provide a full opportunity to answer.  In that case, the Applicant had no warning of very serious allegations of dishonesty until cross-examination.  She did not therefore have an opportunity to call evidence to deal with the allegation. Even though the Tribunal system is supposed to be informal, a party should not learn of a very serious allegation against them during the course of cross-examination.  

FUTURE LOSS

22.
Two useful reminders emerge from Bentwood Bros (Manchester) Limited v.  Shepherd [2003] IRLR 364 C.A. :
(1) Where interest is ordered, that should be on the net, not the gross amount:  the function of interest is to compensate the party to when it is awarded for being kept out of the money which they should have had in their bank account at an earlier date.  There is no logic in awarding interest on sums which the employee would never have received.

(2) If an award is made for future loss, and a deduction made for accelerated receipt, that deduction is not a one-off deduction (say 5%) but is an annual deduction.

23. N.B. however, Dunnachie v Kingston upon Hull CC (No. 3) [2003] IRLR 843 which established that use of Ogden Tables in calculating compensation for future loss should be rare:  They should only be relied upon when it is established that there is a prima facie career long loss.
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