Ministry of Defence v DeBique: Case Note
The Appellant, the MOD, appealed against an Employment Tribunal’s finding that the Respondent employee had been the victim of indirect discrimination in the way in which two provisions, criteria, or practices (PCPs) were applied to her.    

The Claimant, a national of St Vincent and the Grenadines and a serving British Soldier and single mother was disciplined by the Army because she could not comply, due to her childcare arrangements, with the Army’s PCP that a soldier must be available for deployment on a 24/7 basis (the 24/7 PCP).  
In order to solve her childcare problems, and to allow her to be deployable on a 24/7 basis, the Claimant made the Army aware that she wanted to bring one of her sisters, a fellow national of St Vincent and the Grenadines, to the UK to assist with child care.  
However, as a foreign national, under immigration rules, the Claimant’s sister could not enter this country other than as a visitor and as a visitor she could not stay for more than six months.   The Army adopted and translated this rule so that the Claimant was prevented from bringing her sister to the UK to care for her child (the immigration PCP).
The Army’s disciplinary process continued against the Claimant, as a result of her unavailability for deployment on a 24/7 basis, until she submitted a Notice to Terminate her service with the Army and gave 12 months notice.  
The Claimant then brought proceedings against the MOD alleging both indirect sex and race discrimination in the way in which two PCPs were applied to her by the MOD.  
The Employment Tribunal held that the way in which the Army had applied both the 24/7 PCP and the immigration PCP was indirect sex and race discrimination by applying the immigration PCP and through the combined effect of both PCPs and the MOD failed to show that the PCPs were a proportionate means of achieving a legitimate aim. 
The Employment Appeal Tribunal Held –

The MOD’s appeal was a fundamental mischaracterisation of the Claimant’s case:

(1) The Claimant’s claim was not a challenge to the immigration rules themselves nor was it a claim under Part III of the RRA.  It was instead a claim brought under Part II of the RRA, by the Claimant in her capacity as an “employee” in the Army.  It was irrelevant that the immigration PCP arose from the operation of the immigration rules.
(2) It was unnecessary for the Claimant’s case that the immigration PCP had to be applied to the Claimant by her employer “acting in its capacity as employer” it was enough that the Claimant had shown the immigration PCP was applied by the Crown, by whom she was employed.
(3) The Appellant’s assertion that the immigration PCP applied only to the Claimant’s sister was unsustainable. The Employment Tribunal’s finding that the immigration PCP applied to the Claimant both directly and indirectly was unimpeachable.
(4) The Tribunal did not err in its selection of the pool from which it compared the effect of the PCPs on the Claimant with other groups in the British Army.  In reaching a decision as to the appropriate pool to use a Tribunal should consider the position in respect of different pools within the range of decisions open to them but they are entitled to select from that range the pool which they consider will realistically and effectively test the allegations before them.  

(5) The Employment Tribunal did not err in concluding that the immigration PCP put people of the Claimant’s national origin at a particular disadvantage, when compared to other persons in the pool.  They correctly took into account, in addition to the Claimant’s own evidence, the statistical evidence before them.  The Tribunal were entitled to find that the extended families of those of Vincentian national origin, which would include potential child carers, were more likely to be foreign nationals unable to visit the UK for more than six months.   The Tribunal’s conclusion that, as a matter of common sense, the numbers of single parent soldiers of Vincentian national origin that might have potential carers with a right of abode in the UK and, conversely, the number of single parent soldiers of British national origin that might have potential carers who were foreign nationals, was likely to be small, was unimpeachable.
(6) The Employment Tribunal’s approach of conflating the two separate PCPs when concluding that the Claimant had been subjected to discrimination was not an error of law.  The Claimant’s case was that the disadvantage she was to subjected arose both because she was a female single parent solider required to be available for deployment 24/7 and because she was a Vincentian woman who was prevented from having a live in Vincentian relative provide child care. The Tribunal’s recognition of this double disadvantage reflected the reality of the situation.  

(7) The Tribunal did not err in law in finding that although the immigration PCP pursued the legitimate aim of controlling the UK’s borders and restricting entry to this country by non-nationals its continued application to the Claimant in the circumstances had not been shown to be a proportionate means of achieving that aim.
