No liability for genuine mistake in TUPE consultation 

The Court of Appeal has handed down judgment in Royal Mail Group Limited v Communication Workers Union [2009] EWCA Civ 1045.

The case arose in the context of RMG’s franchising of crown offices to WHSmith.  The CWU argued that Reg 4 of TUPE (the automatic transfer of employment) applied and RMG had failed to inform and consult on that basis.  RMG argued that Reg 4 did not apply because employees were offered voluntary redundancy or redeployment pursuant to a contractual mobility clause.  

The Tribunal found RMG to be in breach of its obligations under Reg 13.  The EAT allowed RMG’s appeal.  It held that, although Reg 4 did apply in respect of at least some of the affected employees, the obligation on the employer was to describe what it genuinely believed to be the legal, social and economic implications of the proposed transfer even if its belief was in fact mistaken.
The Court of Appeal upheld the EAT's decision.  Waller LJ, giving the leading judgment, said: “It is a powerful argument that employees need to know where they are.  It can be said with force that it is for the employers to know what the legal implications are so that the employees can be informed.  But in my view it does not follow that the employer must, in effect, warrant the accuracy of the law.” (paragraph 62)

The Court of Appeal held that the employer is, however, obliged to consider the legal implications and if he does not do so then he will not be able to defend his view as being genuine.  The obligation is to inform representatives of the employer’s considered view as to the legal implications.

Mohinderpal Sethi and Sarah Watson (led by David Reade QC and instructed by Simpson Millar LLP) appeared for the union.

http://www.bailii.org/ew/cases/EWCA/Civ/2009/1045.html
