
Ernployment lqw brief
;
t

j lon Smifh discusses stotutory cops ond unwory litigonts; the limited

I lur isdict ion of the EAT; ond the dongers of going on secondment
I

'"Wtr. 
"t*fy tr;rw*"yf;t;' rswtl f s*V,

d*ywst':t{w; tlir: {tft{,V i:*'rc*v{. thi'ary

ilt *w.t" s'firs&{:y}'i. is t* wf,f. tfun: w;fu*{*

rf:rirzy, r$!'"

The losi monih hos seen octiviV on both the

legislotive ond cose low fronts. In the cose

of the lotter, one decision involved essentiolly

reminding the Employment Appeol Tribunol

(EAT) of the l imits of i ls powers, onolher

roised o procedurol point of consideroble

procticol significonce for dismissed employ-

ees sit l ing on lorge common low cloims os

well  os on oci ion for unfoir dismissol ond

two decisions required our higher courts to

consider quite complex orgumenfs on stotu-

tory interpretotion.

The EAT's limired iurisdiction
When it  wos before the EAT, Unison v

Leicester CC UKEAT/0066/05 [2005] IRLR

920,l2OO5l Al l  ER (D) 125 (Sep) seemed

lo be potentiol ly imporlont in the opplico-

iion of the redundoncy consuhotion lows to

o locol outhori iy, in porl iculor the emphosis
ploced, not on the loter dote when lhe con-

stitutionol power {the full council) decides to

moke redundoncies, but on the eorl ier doie

when the counci l  off icers decided to "rec-

ommend" those redundoncies. The EAT lef i

olone one 90-doy oword-controversiol ly

by ignoring ony prior ottempts to consult

the union, holding lhem to be irrelevont le-

gol ly-but reduced onother oword for less

offected employees from 20 to 10 doys. The

Couri of Appeol ([2006] EWCA Civ 825,

[2006] Al l  ER (D] 339 !un]) hos now rurned

down the counci l 's oppeol, but purely on

ihe grounds thot it depended on orguments

not roised before the employmenl fr ibunol

(ET), thot the EAT should only ol low such

orguments in exceplionol coses ond lhot the

foct thot o lorge omount of publ ic money

wos ol issue wos noi in itself on exceotionol

cose. l l  ol lowed the union's cross-oppeol

becouse the EAT should noi hove reduced

the smoller oword-the EAT could only step

in i f  the ET's decision wos perverse, which

it  cleorly ihoughf highly unl ikely in o cose
of only o 

'l 
0 doy difference. Lows U mode

the clossic point thot one ET moy hove fixed

20 doys ond onother ET 1 0 doys, wi lhoui

either of them being oppeolobly wrong. You

soy tomoyto ond I soy iomohto; the only cor-

rect thing in our system is to coll the whole
thing off.

lorge common lqw cloims-

core needed

There  hos  been some d iscuss ion  in  cose

low in  recent  yeors  obout  fhe  pos i t ion

where  o  c lo imonf  w i thdrows por t  o f  o

cloim to pursue i t  elsewhere, port iculorly

in the l ight of the wording of r 25 of the

Employment  Tr ibuno l  Ru les  o f  Procedure

lsl2004/186,l) ( the ET rules). The compli-

cofing foctor here hos for yeors been the

doctrine of issue or couse of oction estoppel

lurking in lhe bockground i f  the cloimont is

not coreful.  l i  wos thoughi thot much might

depend on  how fhe  c lo im or  por t -c lo im

wos withdrown, whether the cloimont hod

mode i i  cleor thot s/he wos nol obondon-

ing i t ,  ond whether i f  would be on obuse

of process to ol low him/her to resurrect

it elsewhere. Now, however, the Court of

Appeol hos reopproised the posit ion in o

more  fundomento l  woy  lho i  goes  io  the

essentiols of the relotionship between com-

mon low ond slotulory iurisdicl ions, ogoinst

the bockdrop of estoppel.

ln Froser v HLMAD Ltd [2006] EWCA

Civ  738,  [2006]  A l l  ER (D]  152 (Jun]  the

cloimont wos dismissed os chief executive

o{ the respondent compony. He brought

unfoir dismissol proceedings in o tr ibunol,

odding o cloim for wrongful dismissol. He

knew of fhe siotutory l imit of 925,000 on

ihe lotter ond tho' his cloim would exceed

lhot omount; he cleorly "reserved his right"

to go subsequently to the civi l  courts for

fhe excess over the stotutory limit. He suc-

ceeded before ihe ET. who oworded him

compensot ion  fo r  un fo i r  d ismisso l ,  com-
puted  h is  wrongfu l  d ismisso l  en t i t lement

o t  t80 ,000 ond oworded h im S25,000

of i t .  When he brought proceedings in the

High Courf for the remoining €55,000 rhe

respondent sought to hove ihem slruck oul

on lhe bosis thot the cloim wqs res iudicota
ond on obuse of the court's process. Moster
Eyre ogreed ond struck the cloim out. At the

oppeol, the cloimont orgued ihot his reser-

votion of position wos enough lo ovoid res
judicato ond, indeed, thot his High Court
cloim should succeed outomqticol lv on the

bosis of issue estoppel from the tr ibunol 's

dec is ion .  The resoondent  now re l ied  on
the common low docfrine of merger, ie thot

where  the  in i t io l  oc t ion  is  success fu l  the

whole cloim merges inlo the decision of the

originol forum (tronsit in rem iudicatam, os

we soy in ol l  the pubs in Eost Suffolk), so

thot there wos noihing left to litigote in ony

subseouent forum.

Both Mummery ond MooreBick UJ in the

Court of Appeol gove reosoned judgment in

lhe respondenf's fovour. The issue wos com-

plicoted by the foct lhot curiously we hove

nof  hod on  ou thor i to t i ve  dec is ion  on  th is

point before, ond thot such cose low os we

hove seen hos been on the similor but sepo-

rote issue of the effect of o withdrowol of on

ET cloim to litigote it elsewhere-where the

poini of re-litigotion does noi orise. On the

point direct ly in issue, both judges held-in

spite of some sl ight dif ferences in terminol-

ogy obout estoppel/merger*lhot in o cose

such os this, o judgment by o tribunol oword-
ing on omounl within i ts copped common

low iurisdict ion does octivote the doctr ine

of merger, so thot lhe cloimont then moy not

sue in the civil courls for ony excess over the

sfofutory cop. This is the cleor importonce of

lhe cose os o stolement of principle.

Unwory litigonts

Both ludges occepted thot this could couse

injustice ond be o trop for the unwory-espe-

ciol ly on unwory l i t igont in person-but the

cruciol point obout the docfr ine of merger

opplying wos thot-unlike cerioin other os-

pects of estoppel- i t  oppl ies outomoticol ly

ond gives the court no discret ion to disop-

ply it on grounds of {oirness or becouse lhe

cloimont wos trying to reserve his posit ion.

Mummery U concludes his iudgment with

three observotions:

{ i)  ln future, cloimonts qnd their odvisers

should confine ony common low cloims

likely to exceed f25,000 to High Courf

proceedings; i f  o ir ibunol hos olreody

found unfoir dismissol ond the issues ore

s imi lo r  in  o  wrongfu l  d ismisso l  oc t ion

the cloimqnl con pleod issue estoppel

in ihose High Court proceedings-see

Soteriou v Ultrachem Ltd [2004] EWHC

eB3 (aB).
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(ii) Tribunol service literoture for cloimonts

should moke this cleor.

(iii) lt moy be time for the secrelory of slote to

review the 925,000 limit which hos not

been roised since ils inceplion in 1994.

Commenfory

This cose is cleorly of fundomenlol impor-

tonce, but il does roise one further question.

Does it offect the position where the cloim'

ont mistokenly siorts on oction for wrongful

d ismisso l -perhops  w i thout  lego l  odv ice ,

not understonding the slotutory cop-ond

then seeks to withdrow ii before on ET de-

termines i t  on the merits. This is where lhe

existing cose low hos orisen' Borber v Stof'

fordshire CC [1996] IRLR 209, 1199612

All  ER 248 held thot on ET's dismissol of

o cloim roises o couse of oct ion estoppel

whether or not the cloim hod been consid-

ered on its merits. This opprooch wos soft-

ened somewhot in Soi id v Sussex Muslim

Society [2OOl ] EWCA Civ 1684, [2001]

All  ER (D) 19 (Oct) ond Ako v Rothschi ld

Asset Monagement Ltd [2002] EWCA Civ

236,l2OO212 All  ER 693 (both cited with

opprovo l  by  bo th  iudges)  becouse-os

Mummery U hod pointed out in Ako-the

then ET rules hod no provision for disconiin-

uonce simp/icifer ond so it wos necessory

to look behind on order lor dismissol to see

whether i l  wos o true dismissol or merely

on intended discontinuonce by the cloimont

(to proceed elsewhere). As Moore'Bick U

points out, the 2004 ET rules do oddress

th is  i ssue in  r  25( l )  wh ich  o l lows o  c lo im-

ont to simply withdrow o cloim. However,

i t  does so in o potentiol ly ombiguous woy

becouse r 25{4} ol lows lhe respondent to

opply for on order formolly dismissing the

cloim. The problem wos ihot such on order

could potentiolly roise on estoppel.

Verdin v Hqrrods

It is for ihis reoson thot the lotest decision,

thot of Judge Richordson in Verdin v Hor'

rods Ltd [2006] IRLR 396, EAT, is of such

importonce. l t  held thot in such o cose the

ET should decide whether the cloimont wos

intending lo obondon the cloim or resurrect

it elsewhere-ond whether the lotter would

be on obuse of process-when deciding

whether to occede to o respondent's request

under r 25{4} ol oll, becouse whot the ET is

ocfuolly deciding on is whether ony furlher

oction by the cloimont is estopped or not.

Where the inclusion of o wrongful dismissol

oclion polentiolly for more thon the cop by

o cloimont-especiol ly on unrepresented
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one-wos o mistoke, orguobly the ET should

normolly refuse lo moke the order-which

wos the ocluol result in Verdin. Thus, i t  is

suggested thot Verdin is now the dominont

outhority-where o cloim is withdrown be-

fore being odiudicoted upon-rother thon

Soiid ond Ako [in the light of the rule chonge

in 20041 ond fortunotely both iudges in the

Courf of Appeol in Froser cited it with op-

provol. However, in ihe light of thot cose,

the best onswer is not to get into this position

os o cloimont ond, i f  there is ony chonce

of o common low/wrongful dismissol cloim

exceeding the 125,000 coP, not to bring it

before the ET ot oll.

Woodward v AbbeY Nslional
ln Woodword v Abbey Nofiono/ plc [2006]

EWCA Civ 822,12006l All ER (D) 253 flun)

fhe Court of Appeol hod to decide whether

ihe prolection from victimisotion in ihe Em-

ployment Rights Aci 
,l996 

Pt V con extend

to o detriment suffered ofter terminotion of

employment. The point of low wos o neot

one, but possibly of consideroble procticol

imporlonce in o cose where lhe ollegofion

is thot the employer hod continued lo exoct

revenge on the exemployee, eg by bod re[

erences or inlerfering with his/her seorch for

new employment.

The Cou* of Appeol hod held thot Pt V

did not opply posi-lerminotion, on o literol

interpretotion thot lhe proteciion is given to
"employees" 

lFodipe v Reed Nursing Per-

sonne/ [200 1 ] EWCA Civ I 8 85, [200 I ]

All ER (D) 23 (Dec)), but thof cose predoted

the decision of lhe House of Lords in Rhys-

Horper v Reloxion Group plc [2003] UKHI

33, [2003] lRtR 484, [2003] 4 All ER I I l3

thol the (seporote) ontidiscriminotion provi-

sions in the discriminotion legislot ion con

opply post-terminotion.

ln Woodword the EAT followed Fodipe

ond occepled thot Pt V ond discriminotion

low were different. However, the Court of

Appeol upheld the employee's oppeol ond

held thot Fodipe wos impliedly overruled

by Rhys-Harper ond so should be deported

from. Thot decision signif icontly increoses

the protection for employees, under ony

of the protected heod.s in Pt V, not iust lor

whistleblowers.

Celtec v Asiley
ln Cefec v Astley [2006] UKHL 29 , 12006l
All ER (D) 219 (Jun) the House of Lords wos

foced with o double form of interpretotion,

nomely interpreting the interpretotion given

by the Europeon Courl of Justice (ECJI to o

tronsfer of undertokings (protection of employ'

ment) [UPE) tronsfer over o period of time (C-

478/03 [2005] IRLR 647,12005\ All ER (D]

400 (Moy)). The ECJ held thot there must be

o point in time to the tronsfer. odding thot if

there is, the employees honsfer outomolicolly,

whether or not onyone reolised it. The House

of Lords hod to opply fhis to the focts.

Bockground

Three civi l  servonls hod been "seconded"

from the old Deportment of Employment

(DoE) to o newly estobl ished Troining ond

Enlerprise Counci l  (TEC) in 1990 before

eventuolly occepting permonent employment

with the TEC in 1993. When loter dismissed

they cloimed to count ol l  their service with

ihe DoE os ogoinst the TEC. The tr ibunol

hod found o long-distonce lronsfer over the

period I 990-93, but thot wos no longer

open to ihe employees ofter ihe ECJ deci-

sion. They thus chonged their tock ond or-

gued ihot fiey hod been TUPE-tronsferred to

the TEC in 1 990, even though no-one hod

ony ideo thot this hod hoPPened.

Low Lords' decision

They won the i r  oppeo l  in  the  House o f

Lords by 4-l  on the result,  but the Lords

octuol ly spl i t  3-1-l  on the reosoning. Lords

Hope, Binghom ond Corswell held thot the

employees were ol lowed to mointoin this

new orgumeni, thot they hod konsferred

in 1990 ond thof their continuity wos pre'

served. They occepted lhis wos o f ict ion

thot in i tself  could roise further issues-in

porl iculor, whot wos the posit ion of their

coni inued membership of lhe civi l  service

oension scheme from 1990 to 1993?-but

felt  compelled to come lo i t  under TUPE's

own perverted logic.

Lord Rodger sought fo ovoid the liction

by doting the tronsfer to 1993 ond f inding

conlinuiiy then. Lord Monce dissenled, portly

becouse there wos possibly on insuperoble

obieclion thot the employees hod "chosen"

not to honsfer in 
,l990. 

All good cleon fun,

but it does hove some serious implicotions

in the public sector (especiol ly on o port-

privotisotion) ond it does reinforce one of lhe

fundomentols of modern employmenl low-

never trust lhoi weosel word "secondment".
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