Pleading Fraud: the Insurer’s Alternative

Super Chem Products Ltd v American Life and General Insurance Co Ltd and Others [2004] All ER (D) 43 (Jan), PC. 

Facts of the Case

The Claimant was a manufacturer of detergents based in Trinidad. The Defendant insured the Claimant's premises under two policies covering fire and other risks. In April 1990, large parts of the Claimant’s factory, offices and stock were destroyed by a fire, but the insurers denied liability for claims under both policies.

The Claimant issued proceedings and the insurers pleaded fraud.  They suggested that the fire was caused by arson in which the Claimant was complicit.  However, they also pleaded a number of policy points such as breaches of the contractual limitation and claims cooperation clauses.  The Claimant’s riposte was based on long-standing and controversial dicta from Viscount Haldane in Jureidini v National British and Irish Millers Insurance Co Ltd [1915] AC 499.  The Claimant contended that once the Defendant had alleged that the claims were fraudulent, they could no longer rely on any conditions in the policies dealing with matters of limitation or claims co-operation. The Defendant's conduct in alleging fraud amounted to a repudiation of the contracts of insurance and precluded any reliance on any conditions precedent to liability. The Judge threw out the unparticularised arson allegation and the insurers were left with the breaches of condition.  The Claimant marshalled its Jureidini argument, but it failed to impress the Judge or local Court of Appeal and the Claimant appealed to the Privy Council.

Main Issues

Whether an insurer was entitled to resist a claim on the alternate bases of alleging fraud on the part of the insured and at the same time rely on conditions precedent to liability under the policy. Was the dicta in Jureidini v National British and Irish Millers Insurance Co Ltd [1915] AC 499 good law?

Decision

The Privy Council decided that insurers are entitled to allege fraud and still defend a claim on alternate contractual bases. The express terms of the Policy allowed the insurer to avoid liability for fraud and furthermore, if there was a repudiation, it had not been accepted by the Claimant.  However Lord Steyn also grappled with the issue of whether Jureidini represented good law. 

In Jureidini an insurance company disputed liability for a fire claim on the grounds of fraud and arson. At trial these allegations were found to be unsustainable. The insurer then sought to resist liability on the basis that, by litigating, the insured was in breach of an arbitration clause in the policy. The arbitration clause applied only "if any difference arises as to the amount of any loss or damage" and provided that "it shall be a condition precedent to any right of action or suit upon this policy that the award by such arbitrator, arbitrators or umpire of the amount of the loss or damage if disputed shall be first obtained". The House of Lords held that the insurance company was not entitled to rely on the arbitration clause. 

The Claimant's argument set out above was based on the following passage in the unreserved opinion of Viscount Haldane in Jureidini:

“…when there is a repudiation which goes to the substance of the whole contract I do not see how the person setting up that repudiation can be entitled to insist on a subordinate term of the contract still being enforced.”

The Privy Council held that Viscount Haldane's observations did not correctly reflect the overall decision of the House of Lords in Jureidini.  The dicta did not represent good law and it was contrary to principle and business common sense to require an insurer to choose between alleging fraud, thereby abandoning the right to invoke other conditions of the policy, or to rely on those provisions, thereby giving up the right to allege fraud. It was held in conclusion that “…Viscount Haldane's statement of principle was either wrong or required such radical qualification as to leave it with virtually no useful content.”  Lord Steyn added: “It follows that as a matter of precedent Jureidini is not an authoritative decision on insurance law or general contract law.”  The law is now settled: contract law cannot and does not prevent an insurer from resisting a claim on alternative bases, one involving an allegation of fraud and the other breaches of policy conditions.
Comment

One can only agree with the Privy Council's decision in Super Chem v American Life. It is a victory in terms of the correct application of the principles of common and commercial law, business sense and, above all, common sense. If an insured has not, in fact, acted fraudulently, why should raising this defence prevent the insurer from relying on any other defences contained within the policy conditions? The answer is now clear.  This clarification is welcome as the circumstances of this case are not uncommon: where fraud is suspected there may often be warranty concerns, or potential breaches of notification, reasonable precautions or claims cooperation provisions.  However this decision should not be seen as an invitation to insurers to make allegations of fraud and it must be remembered that such a defence should only be raised with good cause.

But just a word in defence of Jureidini. The Privy Council felt it appropriate to address Viscount Haldane's statement because it had “bedevilled our commercial law for too long”. The oddity is, of course, that (as the Privy Council acknowledged) “…observations of other Law Lords in Jureidini, and assessment of that case in subsequent decisions of high authority, have demonstrated that Viscount Haldane's observations do not correctly state the effect of that decision.” The actual ratio of Jureidini is based on the special wording of the arbitration clause which related only to quantum. In fact, therefore, Jureidini was decided correctly and remains good law. Viscount Haldane's statement does not.
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