The future of equal pay claims

-"'jg r the heart of the Employment
L Tribunals (Equal Value) Ruoles of
ml‘rmusluw. braughs into foree on |
Olcrober, are pew tibunal powens to insist
on the early exchange of relevant factual
information, facilitace the facr-finding proc-
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with tribunal directions, The Employment
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With the new employment tribunal powers now in force, Anna Thomas and
Suzanne McKie assess their practical impact on equal value claims

conduct interviews with persons idenri-
fied by the experr as relevane

Regulasion 4 ancroduces “smge one”
knock-our hearings whenever there 15 a
dispure =5 10 whether work s ol el
valug', at which @ wibunal may decide
a tunice dare o determaine chat guestion
wself wichour referral 1ooan independent
expert, orstrike the clam our where it has
derermuned thar the work of the claim-
ant and her compargter are non ol equal
vl
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among arher chings, iden-
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® fransparency versus privacy —how will fribunals use their new powers?
» practical advice for employers and employees

B Repularion G provides that o wibunal may,
at any stage of the proceedings, direce that
an independent expert assise the rribunal
in esrabilishing the ficis where, lor exim-
ple, the pirties are unable 1o reach the
agecerment reguired by an order ar insuf-

fictenr information lus been disclosed

-]

Regulaton 103} allows any appointed
expert 1o apply forany arder from the
rribunal which it is able ro grant under 16

CICHy or I_‘_\'.'i':\'.'.’:ii POWLES:

Beyond the burden

Lis worth emembiering thar although the
burden of proof is normally an the employe:
o esablish, on the balance of probabilives,
that conditions giving rise toa reburible pre
sumption that there is unequal pay exise, this
male i not without qualification. [o paricular,
the case of Hamdel-Cly Kansorfimkniomerermes

Forbuned { Dawmark v Oansk Arbejdigiverforen-

eng acting on behall of Danfoss [198%) ECR
300 (M

1 provides, with reference w
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EMPLOYMENT /DISCRIMINATION

Are G of the Equal Pay Direcrive, rhar where a
pavesystem s characterised by x “romt lack of
wrangpareney”, the burden of proal s on e
emprdover toshow thar his pav practice i oot

discrminatory, Unfsshionable though i is

B Keep records of payments made 1o
emptloyees and the reasons for them,
if using comparisons based on marker
rares or advice received from recrair-
ment consultants, keep records of
this;

B Whiere youhave i ROn-CEansparentpay
process, be prepared 1o explain why.
Mso be prepared to prove the absenice
of diseriminatan,

8 When answering any questionnaire,
bear in mind the data pr;r.l;g..'ijuu.'
principles, but avoid a later drawing of
an adverse inference by failing to take
sulficient steps. It may be appropriate
o name the compararorsand pravide
their salaries,-bur resist salaries of oth-.
ers. In the end, the informuarion, if
relevant, will have o be disclosed by
way of an arder from the tritmnal.

® Consider resiseing diselosure of material
unil after thestage ane hearing, other
than where ir relates ro the applicanr’s
chosen companators, wnless {63k el
evint 1o or will assist your application
made o sirike our the equal value case:
this will ultimately save on costs.

8 Arthe fiest stapeof disclosure of infor
mation; consider the use of anonymicy
iFar all-possible: Thiswill mstbe possi
ble with the applicant’s chosen compa-
racors, bur may be possible whene you
wish o rely on further personal dar
far the purposes of the material factar
defence. On this paint, bear in mind
the data protection ﬁrinﬂipkm

B Be very wury of placing pressure/
restrictions on those the expert muy
wish o interview; as this: may b re-
vealed in the interview process:

B Consider-reg 4{3)—is vour best ap-
proach to ask the tribunal o hear
evidence on the's 1(3) defence before
it deals wich any matters concerned
with whether or nor the applicing
is doing work of equal vadue 1o her
comparatar(s}? The fact-finding process
for the equal value point can be com-
plex, time consiming and expensive, iF
yours 1(3) defence is strong it would
be best to use res 4(5),

speak of any shift i the burden, the example
provided by Denfos isa salumry eminder of
just herw far coures will go o ensure that an
eraplover cannot rely on an opague syseém
af pay. Readers may be aware that the Cour
of Appeal have recently referred anfos o
the BC) for a preliminary ruling: Ceeltian ¢
Flealeh ¢ Safery Feecnrive [2004] EWCA Cie
1317 {15 October 2004). However. the refer-
ence is.confined to whetwer Dimfar also cre-
ared an-enduring qualification 1n cases where
diseriminanon results from use of lengrh of
service asa renameration criterion. bowill not
aftece the Dunfoss ruling on burden where @

pay SYSTem is apadgue.

Transparency

Mow that employers can be ordered 1o grant
avcess 0 premise o interview employees, they
fand their advisers] should be reminded of the
requirement of ‘transparenay’ in pay systems.
Althowh che poon of tensparency is noc a
principle of EC lw; the values of ransparency
and access ra documentation run through EC
case law and are given broad supporr fram
thi EC[ awiinst a variety of backdrops. In
rhe contexr of equal pay, the BCJ Das held
that pay swstems must be “rransparenthy’ de-
fined—which means thar everyone should be
able to understand each element of dheir pay
packape, Dhonfan sugpests that the ratonale be-
b the principle is two-fald: first, to enahle
individuals (o access information so di they
ean understand and compare the componenes
of ther pay and, second, 1o enable coneml by
ol courts,

The Equal Oppartunitie: Commission
Code of Pracrice on Equal Pav. admissible
in evidence porsuant to's 364 of the Sex
Driscriminarion Ace TSSO 1975), notes
this ar para 3% The code refers o the ECJ
Firdin that pay systems must be tanspar-
nr, and goes on o define tnsparcncy as the
‘prnaple’ that pay and henefir sysrems should
be capable of berng undersiood by everyone:
*Employees should be able o undessand how
each elemenr of their pay packer contrbues
eo ol carnings in @ pay period.” In broad
termns, therefore, the notion of transparcncy
sitggess i righr o know how calceligions e
mudde, rather than a dght o know the conrent
of a particular calculation,

Emplavers alerr vo this requirerment in ad-
vance of equal pay claims will be best pliced
ter ield any sugpestion that the claimans or
expert will need 1o interview comparatars (o
perential comparaars) in arder to understand
oraccess factual informanon an the pay sy

[t i Gues i,
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I'rivacy and data protection

However, despite the above, eemployvers will
need o be reminded of their abliganions w
employees ather rthan claimanis, in paricular
tor potentid comparators, n equal pay clams,
The budding right o privacy, 10 be balanced
agaanst the ideal of rransparency; 5 manifess
nat only o the unplivd duy of confidence
owed fy an emplover o hus employes; bu
alsa in-an employer's obliganion as a data con-
troller undes the Data Proteceion Ace 1998
(DT 199480, Far dhe purposes ol RIA 1998,
thie definirion of personal da is “inlornis.
tion that affeces [a person’s| privacy, whether
in his personal of Gioly life, busmess or
pmrru[nn:il. capaciry s iraar ¢ FRA 2003
EWCA Civ 1746, The following question
vty poseid in Dhiranr to assist deteemination
of wherher informarion is ‘persanal dara’s "is
the informanton biographieal in a significane
senses that s goang beyond the recording of
[the individual’s| involvement ina e o
anevent which has no persanal connora-
tioes?" Following this, it would seem thar
salary devsits, provided they ae linked 1ooan
idenrifiable individual, must be personal dan,
and cherefore can anly be disclosed in accord-
e with dan protection pranciples, Notably,
Frairans did nor address the issog of idenrifi-
ahilicy. The Informarion Commisstoner
sugeests that 2 name w itsgll only personal
dat where it is included in infornsanon that
affects an individual’s privacy. forexample, if

a mamg i recorded with other miormation



Bout the individuaai.
The B tha information i€ personal dari
will nor prevent disclasure by the eribumal: a

tribanal will mersly n

ed to v repsird i
slati prestecton privciphes i dedding whether

ar normwr g

ot an applicatien

The mew rules: what nexe?

Ayginar this backeseund, bow wall tsbunalsde-
foiela l""]'-‘[d"ltll- n.'l,.-ll.]l I"'.I"".'- Fob LS THCIT o I}_l'l.‘.'l_']x?
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i with thie reve cisles, eoibumils will have

4
rov carry oura bilanging exercise begween the
campeting ideals of cransparency and privagy

i eeh cuse betore theni Incarrving our rhis

exercise, i a5 suggested tha bl ase likely
1o censiber the following
Wherher thie d|_x|_'|_n'.'_r:.' L5 mecessary for
disposing fairly of the proceedings or, 1w

pree 1t another wigy, whether there s any

pranea fadie ‘I.'il'l.?l!'El'L'Ll ur rolevance of the

comhdennial maternal tosr ssue ot anses

e tigation:

U Tl chaoiant’s pleaded cise: for cxample.
wherher the Jainwant 1 chadming that the
rr.'xpur:d-_':n S LY SYRLEAT) Is OO0 TR paren
And the bass of such cliim as in angis,

U The rature ol the material sought and
how Far the net bs cast for exmple, 1 a
claumant alleges a series of many campa
rators ar many different levels with dik-
berimg ritles, the tribunal should, before
disclosure, cur throughro the hearr of the

clanmant's case
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B Thewevidence produced lny the claimsang a
thie poine of the spplication; Ffor example,
wherher the claimant, il vebyiteg it Chrsfins
Lor perhaps seeking access), has produced

i

facie case, ar the i o the :|;1Jl|il_.=ﬁi||||

iew evidence w demuonsimare o prinw

thiat emplovees whe are the subjecr of an

::,:1|*.-||w[uu| for diselosure are engy red in

wirk II'IJ.'.\'.'\.]II.'II valie, .'".|‘:-|:-|||_".|I 1o should
be made atan carly stae,

W [sclosure need not necessanby be fimired
i salary details ol Comparators—ap-
plications should comider whether all
salarivd of male and female emplovees

U1 A cerran sartipsene, podel or office

should be disclosed 1 order o deteat any
w1030 defence. Notng Cadwan » HEE,
if an employer says the differences are
hisrarical. this might be undgrmned by
evidenie tt the vese majariny of female
employees; both old and recent, have
been paid a lawer salury

B The tanung of che apg s im the

EAT decisicn i Vel o Merill Eyncky,
\ll I“.'\ri\.\. I.;:“Il':”'. i |\|1|||-.I_':jll_'|l ':F‘.l.:.l If_l.

tion hiad been made 2

thiat i the appls
an tarlier stage (1 some tme before the
first day af the final hearng), the ap-
plicint may well have suceeeded in hee
application, However, by the date of the
il.";'ll.l.l. T, |: 1w |'||1|.|||:|: ||i|.'} "'u:l.EiL!'.'r.l'-. BV
chence before woro find char the applicant
wars witalile v establish a prima bcie case
tor disclosure, Hud the application been
made before evrensive disclosure and
exchinge of derailed wirngss stements,
she may lave been able wo peesuede the
trtbainatl of che ment of e .131J|||;_.:_'.i|,:-r'.

8 Whether any search by the respondent
W |||I':| IN (ERTE TSI R IA L

B he prrpise of any nteeview with a
camparator, and wherher rhe iforma
rion sought from him or her can be
obtained by ather means: [n parteular.
whether compararars can be questiancd
an maners relating te thie material facior
defence as opposed 1o e jssue ol whar
work wiis done by the applicant and the
canparitar,

0 Whether anonyimity can be preserved

Unanswered guestions

As the pew regubitions concern claims for
eynal conrractual entidlements under EFA
1970 onby, e seems thar clamanrs bringing

clarms for fike work, o worls raved as equiva-

lent, ne for non-conteactual enttbements
urisler 004 1975 (such as diseretionary

Bostses) will not be able wo benefit froum the

irsore rigoroos Bt finding provisions of FI'A

P, abhedr chan boel claines derpve from An

Pal BC reaty wond Bapal Pay Dhreceive, Tl

alisgrepiry is hkely o be seen mose clearly

cases i which claimants urguing alternacive

&
equal pay claims or hringing claims for bodh

SRTTGLICTLL iIJ arsed BIOn-COnNITRC N I(‘:'l'li.' nis,

whi may find rhe two clims fousded i the
same facts and :i:l'l.-'ll'il':-_; I Comparator subiect

ta different procedursl regimes: One answer

ey b thaat rfbanils will vsie eheir new-found
generil case IMEAIGIRCNURL Owirs L "_|r|_:1{l'_
clams Far equal pay weder SO 1975 10 line
with eqgual pav resulicions as far 35 possible

with resard ro the oversiding objective

Anna  Thomas and Suzanne McKie,

Devercux Chambers

STEPS FOR EMPLOYEES

¥ Lse the now-compulsory grevanice
PIOCESS;

B Make use of the questionnaire proce-
dure 1o reguest informanon relating
to parential comparators” duties and
salaries and benefits, Ask for infirma.
tion refating W non-compantors it it
may defear the employer’s macerial
factor defence. Always follow up with
requests for weitten answers iF the
employer resists disclosure, preferably
before the stage one hearing to avoid
an atrempr fo sirnke outvour claim.
When pleading your cequal value
case, name. your comparsiors. Be
wware ar this stapé of your right 1o
interview them should an expert nat
be appointed. Be prepared 1o explain
your lise of comparators if the case s
pleaded after receipt of the reponse w
the questionnaire. [o you not sceep
s af the respondent's answer, T no,
why not

B Do makeapplications o the tnbunal—
15 expected-and andinarily necessary
bocause of thie burdet of proof. [io not
becanghr by the mistake of timing (see
Merrsll Lynek, above), However, make
sure that the applicanans are carchully
framed and not so wide ranging as to
underming your stranges Arsinents.

8 When considering whether or not o
make representations ax o the use of
an expert, consider whether the case is
simple enough o avoid this. The wse
of an expert is always time-consuming,
and will prolong the final stage of che
hearing,
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