HIGHWAYS

Gorringe, lack of warning and the
failure to protect

The House of Lords' decision in Gorringe fails to
protect drivers injured through a lack of signs or poor

highway maintenance, says Peter Edwards of

Devereux Chambers

fowrnal, lohn Ross Q0 examined the

duby to maintaim in relation o ice
an the roads. This article provides an
update on recent case law attecting
thizscope and extent of the duty of high-
wan authorities to maintain the fabric
af the highwav onder s41 of the
Highwavs Act 1980 (the 1980 Acl)
and in common law in cireemstances
ather tham those invalving dangerous
fee and snow. In particular this acticle
considers the implications of the recent
decision of the House ot Lords in
Dhenise Corripyge v Calderdale Metrapolitan
Bororgh Copncil [2004]

Their Lordships seem fo be as keen
as they were b 2000 (when 1 wrote the
article “The duty to maintny Tiglouags -
seasoual clver frame thie Howse of Lorids? ) to
seek to limil the cxlent of the labality of
a highway authority  for  accidents
vecurring on thee highwaw Bven leaving
astde the statulory defence undoer 5358010
of the 1980 Act, the extent of a highway
authority's stalutory duty appears to be
ng more than to repate the “fabric of the
highaay”,

Statutory liability: does not, accord-
ing to their Lordships, extend o
decisions taken by highway authorities
in fespect of the layout of the highway
ar as o the provision or use (or non-
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provision or usel of road slgns and
miarkings in danger ancas,

The statutory provisions

Sectiom 4101 ot the 980 Act provides as

fotlows:

Theautharity who are for the time being
the Highway Autharity far a highway

maintainable at the public expense are
under 3 duly,,, te maintain the highway.

Section 329 of the 19450 Act provides
thee unhelpful clarification that ‘mainte-
nance includes repair and “maintain®
and “maintainable” ane to be constroed
accordinglv”

Section 3920 of the Bead Traffic Act,

[ (the 190 At provides as follows:

‘Statutory liability

does not, according

to their Lordships,

extend to decisions

taken by highway
authorities in
respect of the
layout of the

highway.

Each loeal suthority must prepare and
carry out @ programme of measures
designed to pramate road safety..

The Gorringe decision

The Garringe decision represents afur-
ther bad joke for claimants injured on
thie highways It was delivered by the
House of Lords on 1 April 2004 (April
Fool's Day),

Facts

As with most Highways Actcases, the
facts of the Goreprge case are refatively
simple and, in common with many
Highways Acl cases, they are also
very sad.

M= Gorringu was driving her car on
a road  maintained by Calderdale
Metrapolitan Borough Council. She was
driving within the 50 miles per hour
specd limit and was approaching the
crest of a hill, These were no signs
or road markings warning of the dan-
goets of the road: Some seven years
previously there had been a ‘slow’
marking on the road but this had worn
away and had not been replaced by the
borough council.

As Ms Gorringe drove over the crest
of the hill, the laveut of the road
deceived h:m' infer Ahinking that an
approaching bus was travelling on her
side of the road, 1t was in fact travelling
on the correct side of the mad and there
conled be no valid criticism of the dri-
ving ol the bus driver Ms Gorringe
braked heavilv and her car skidded into
the oncoming bus. She sustained brain
injuries severely  affecting various
bodily functions including speech and
movement,

The judge at first instance held that
M Gorringe’s accident was entirely the
borough council's fault in that they had
not properly 'maintainfed| the hizh-
way' given theabsence of rond signs or
markings warning of the danger crented
b the crest of the hill,

The Court of Appeal disagreed and
netd that the borough couneil was not in
breach of any duty owed to Ms Gorringe.
The Conart of Appeal concluded that Ms
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Laorringe was entirely responsible tor her
oA accident.

Ws Gorringe appealed w the Houwse
ol Lards submitting that,

(1)the lack of warning road «igns or
markings constiluted a failure Lo
maintain the highway under s41 of
the 1980 Act;

{2)the borough council's enmmon Law
duty of earcorequired it o implement
satety measures, specifically road

sigas o markings, inoorder o dis-

charge its dutv pursuant to s34 of the

1988 Act

The decision = Highways Act
Gaven the impottance of the issue 1o
injured claimants, the decision by the
Flouse of Lords on Ms Gorringe's
submnission that the lack of warning
road signs or markings constituted a
tailure to-maintain the highway under
st the 19585 Actis astoundingly briet.

In the leading judgment, Lord
Hoffrann cutlined the facts and the
beprislabive history of the 1980 Acl (aris-
ing as 3t did out of the commoen law
duty ol the inhabitants of a parish
which was later transferred to highway
atthuritios by the Highwavs Act 1959)
to ‘put and keep its highwavs in such
pocd mepair as renders 1t reasonably
passable fur the ordinary trattic of the
netghbourhood  at all  seasons  of
the vear without danger caused by its
physical condition” (per Diplock L) in
Brirnside o Fmerson | 196810

Lord  Hoffmann concluded  as
fusllivivs:

The judge decided that, in the absence of
2 suitable warming painted on the road or
carried on g sign, the highway was out of
repair. The Court of Appeal unamimausty
disayreed ang | have little ta zdd ta their
teasnns. The prowvision of inforestion,
whether oy street lurniture or painted
sigrs, 18 quite ditferent from keeping the
Fighway in‘repair, In Lowis v Kenl County
Councy! [1332], Steyn Usaid in response
to g aimilar submission that section 41
required an authority taersel & warning
sign: ' my judgment it is perfectiy clear
thal the duty imposed is not capable of
cowering the erection of traffic signs and
nothing more need be said about that
particulzr provisioe’ This abservation
may e said to beshaet and Lo the point
out I'deudt whether, in the light af the
judgment  of  Lord  Derning MBS in

Haydon's case; there is a great deal mare
to say, AL Any rate, | agres with il

Although short, the judgment of
Lord Hotfmann represents the end of

‘Claimants injured
because of the lack
of appropriate road
signage or markings

will require
Parliamentary
intervention to
create a section
41 duty!

thir read (pardon the pun) for claimants
wishing to rely on sS4 in circumstanges
in which h:ghﬁ-a}' authorities  have

dune nothing to warm road users of dan-
gerous parts af the road or, indeed, as
in the Gorrdge case itseld, have allowed
a previously nstalled road marking,
which could have prevented the acci-

dent, tobe removed or wornaway and
not be replaced.

Aswas the ease i respoct ol fce and
snow, cladmants injured becavse of the
fack of appropriate road signage or
markings will require Marliamentary
intervention to create a section 41 ety
IParhiamient insected s4001A Y of the 198D
Avt, with effect from 315t October 2003,
which extended the duty to maintain
highways o cover a ‘duty to ensure, so
bar as 15 reasonably practicable, that
safe passage along a highway is nit
endangered by snow or dce’) There i
currenthy mo propesal to intraduce such
an amendment. Il seems unlikely that it
will be at the gy of the Pariamenlary
agencda in the near future

The decision - common law duty

Asn o stated  abowve, position  at
common law had alwavs been that a
highway authority owed no duly other
than ta keep the roads in good repar

the
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Further, a-breach of that dutv did not
give Tise o a claim for damages action-
able in private law, [Fwas a public law
duty entorceable ondv by prosecution on
inclictment.

Avlaim tor damages in respect of the
duly to sepair the highway was intro-
duced for the first time by <101} of the
Highwavs (Miscellangous Provisions)
Act 1961 The relevant PrOVISHINS Qe
now contamned in the 1980 Act,

That is ot to sav that no comman
law claim [ar damages could be pur-
sted against a highway authority prioy
to 1961, 1t the hichway authority
had in fact undertaken an act which
made the highway mare dangerous (for
example, dug it up) and an individual
had suffered injury as a result, then
ardinary Hability in tort would attach,
But if the highway authonty did noth-
ing to alleviate a dangerous situation
then ne Habiliog i common law o
would attach,

[ the Goreinge case it was {rightly)
accepted by Jeading counsel for s
Gorringe that unless the commen law
pasition was attected by 539 of the 1988
Aot lwhich provides that a “local author-
ity must prepare and carry out a
programme of measures designed to
promole road safety. L no commaon
law duty arose on a highwayv authority
toerect and maintain road signs or
markings warning of dangers of the
road. Leading counsel contended that
5348 didh attect the commuon law position
soras to creale a duty which sounded in
damages to an individual.

The House of Lords Airmiyv rejected
the proposition that 3% aftected the
ardinary comman law position as had
been contended, It held as follows:

The impesition of a Hability through the
law of negligence on the local authority
whta iz simply dosg nothing was incan-
sistent with the well-established quleg
which have abways lmited its liability at
common Faw, The pubhc interest in pro-
mating road safety by taking steps 1o
reduce the likelihcod that even careless
drivers would have aedidents [ie the see-
tion 39 obligation] did not require a
private law duty toa careless driver ar
ary -other road user.. The sole ground
upan which it was alieged o have a
commion faw duty to act was under sec-
L 39 of the 1988 Acl That Act could
not have créated sich g duby IP3 statu-
tory duty did not expressly give rise to a
private right to sue for breach, the duty

could not createé @ duty of care [hal
wolld not haye beer owed at comman
lawi if the statute were nor there, The
mere facl that s local suthority had sree
painted 2 road sign an that stretch of
rogd did nat mean that they were under
acommon Bw duty (o do so or that they
were under such & duty to repaint the
sign when 4 wias ooliterated

Analysis of decision

The only small erumb of comtort to be
drawn  from  the judgmient in the
Gorrluge case was the suggestion that if
a highway authorily had conducted

‘If a highway
authority had
conducted itself so
as to create a
reasonable
expectation about
the state of the
highway, it would
be under a duty to
ensure it did not
create a trap for the
careful driver.

itselt s as o create a reasomable expec
tation about the state of the highway, it
would be under a duty to ensure that it

did not thereby create a trap for the

careful driver.

Onwe can see how this would apply,
for example iF a2 highway authority
always cleared ice from a particular
road but then did not do s0 on a
particular day,

However, it s hard to see how this
would ever .ipp]y to road signs, particu-
larly as the House of Lords expressly

excluded lability even in circumslances.
in which there had been an appropriate

road sign in place but it had been oblit-
erated and not replaced.

The real their
Lordships' decision is perhaps best
drawn from the following passage of
the judgment of Lord Haffmann. The

tatiomale  behind
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sentiment = entirely consistent with
judicial pronouncements on this topic
from 1975 (when  Lord  Denning
sugeesled  that an injured  clasmant
should be grateful that they have been
‘mended gt the expense of the state
under the National Health .‘Ss.-r'.f':u:f'],
through to 2000 (when the House of
Lords  promounced  that  ‘evervons
shiould know that if !l'n:j,' walk onoa
road or tootpath made slippery or dan-
gerous with ice or snow, they do so at
their own eisk’) Lord Hotbmann sdated
as follows:

Orivers nave 1o take care for themselves
and drive at an appropriate speed, irre-
spective of whether or not there is 2
warning sigen. The policy of the law
showld be to leave the liahility for the
acadent on the read user who negli-
gently caused: it rather than: look 10 the
nighway authority to proteet him against
s QT wWrani,

In my opinion such a sentiment is
highly questionable. A highway author-
ity may well have information available
o it oo the basis of which the obvious
conclusion fs that a particular stretch of
el is higghly damgerous (for exgmphe it
may have records of numerous previons
accidents ),

The driver on the other hand may
well have no knowledge of the particu-
lar dangers posed by that stretch of
road. The  highway  authority  will
almaost ivariably lave better resonroes
for insurance) to cover the costs of sup-
port for a seriously imured or disabled
driver.

Is it right that the highway authority
can escape lability tor serious mjuries
cavsed o the driver an that streteh
of road? | would suggest not. But, as
stated above, Parliamentary mterven-
tion awill be required it the position s to
be changed.

Peter Udwards is a bareister gl
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