WORK-RELATED STRESS

Stress, b
and the

In part one of a
two-part article,
Oliver Hyams of
Devereux
Chambers |ooks
at the employer’s
contractual duties
and the employee’s
statutory rights

miployess sullering from illness as
a result of stress are expensive for
ermpdivers inomany woys, Not

amly i there o linancial cost bii

abso the emplover’s ompanisational
eftectiveness s requendy affecred by the
abisence of the emplovee, and that inonarm
pruts steess on the emplovee s colleapues. 'The
problem of stress s o dovwnward spiral

However, as individuals do oo all react
in 1he same way to the same set of
cirrumstances, a emplover’s duny o s
warkboree takes effect m diflerent ways in
clifferent stuations, What would be an
mvigoraing challenee for one emiploves
ey bz source of dread for another,
Fasllyine, howeser, can never sensibily be
saiel 1o e meceprable.

e first part of this article will examine
an ernplover’s duties owed al common law
Lo its employees, and the emplovees”
relevine starutory rights

The pubilic sectar s, i some senses, no

dhfterent from other emplovers, However, i

ullying
aw

praarts ol the education sector, the exisrenee

of statutory ISR 10N Fe s (T HY

comphicate matters, Furthermore, the prakeli

interest 1 the OrEansatsa of ]:-|_:|=.:-|i4'|'§.'
funded operanons — especially when, Hke
the NHS, they are delivering services to

merabers of the pubslic dieectly  can make

eriplovess think that they are justified in

womg public” with their concerns These
Lctors add spice o an wleady mteresting

SRR

Common law duties

MNegligence

Aaeemplever owes adoty in the law of
replurenee to its emplovees. This s an
obdigation o take reasonable care of s
rmplovees” health, This doty was recently
restated by the Tlouse of Loeds m Barber

Sammered Coanty Cowned? [2004] as fallows:

.o theaverall test is.._ the conduct of
the reasonable and prudsent employver,
laking positive thought for the safety of
his workers in the light of what he
knows or ought to know, where there is
a recogrised and general practice which
has been followed for a substantial
peried in similar circomstances without
mishap, he is entitled to follow it, unless
in the light of common sense or newser
knowledge it is clearly bad; but, where
there 15 developing knowledge, he must
keep reasonably abreast of it and net be
too slow 1o apply it; and where he has
in fact greater than average knowledge
of the risks, he may be thereby obliged
totake more than the average or
standard precautions. He must weigh up
the risk in 1erms of the likelihood of
Injury occurnng and the potential
consequences if it dees; and he must
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palance against this the probable
effectivencss of the precautions that can
b taken to meet it and the expense and
inconvenience they involve,

Thus, the Heall and Salere Fxcegtive
HELE gaicelines are lkely w e partioalarh
relevant, The HSE recentdy Gaed jie
nt Brandareds loe Lackling Work

Beefated] Stress, These ace sel outl uoder the

Managem

hradings ‘Dremands”, *Control’, Supgon’,
Relatonships”, “Baole’, and “Change’, They
pronacle i saceiner guide o current thainking
about the wpact ol siress, and reference
shpubd bBe made 1o them accordingly, s
interestinyr that they recogmse
organisaticeal clinge as o majer cavse al
stress itselfl They aveavailable via the
HSE s webisire: wuw e, pon ik Astress S

standrds pdls S standirds pdl

Implied term of trust

and confidence

An employer is also under an abligation
1ot withour reasenable and PrOJET cillse
twaords which are olien forgorten, b
Malik o BOCT 1990,

torsel i a manner which wouold be likely

potentiatby cracial

o destroy or seriously dinmage the
relanonship of confidence and trost
existmg Between it and is employees: T
exarmple, o merited disciplinary sanction
will bee Tikely tooseriousdy damage the
refationship of truse and conlidence, Dt

if there &

wsonable and proper case
for the warning, then there will be ne
breach of the implied term, An
imwarranted suspension which causes
mental illuess can give nse v habilicy for
breact of the imphied wrm of trast and
conficlence (see Gomy o Flertfdskive sty
Cnnyd [ 20007,
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The impact of fJohnson v Unisys

| b ".:III:'I"::'|:|‘_. between the Lvw of unfair
chsrrnssal and commnon ks was firsy
comsiclered by the Howse of Lords m oo
ol | 2003), bt was recently

Filertra

The etfeet of those cases s that il

reconsmlered nr fasteand o Waemay

[204]

prersonad iy o oan cmplevee wis caed
by their disrmissal, no claim can be made
ceimmicm Taw o rhi iy Hiowweever, tf i
vennplated canse af action bas arisen by he

a claim

e ol thie ermpslovee s dismiss
respect of that iy mas be made,
ilthonzh any exacerhation of the njun
cansed] by thie disimssal will nos be cagalide ol
being compensated for i the persooad ingury
clim | he |':'|'.|'||-::‘_.'::l' will then b nis :|:||r

o ¢ e duarnaees Tor e exacerhalion sinee;

oanpultane sy
1Ry

el [2000F], comprensation for perional

asthe House of

dlecicled @ Henn

[ i Tl I’.Z-'.-':-

[
ey oot acaalabie i noclat ol anbe
chismissal, Phe Heovse of Lords recoenised
the oklity of s, and soooested oo Fate
!Ir'l.'.'- FI|||'Ii.I|'|f Fit '-|'l||||!| I'I"\.EI"I.I, ||:|' sheraTn,
Fhis as unilikelys to oceirn, hosever, and
therelore the fow m s area can be
considered o be reasonabily seicled

The right to claim unfair dismissal
ostressed coploves cluding ooe whio s
beaniz bulhed) can claim comsmicoive umbain
aistrissal, This 1= 0 oele whicl arises anly
whieere 1he :':|!||:.| e s Conerael af o |:||-|-'I-'.II'HTI|
s been hamebamennalby breached or
pepeliated, A vepudiation pecors where the
ernplover hus shown an intentiot o be o
[erragrer Baoumd o the terms of the contract in
s essenifial respect, ancd o londnmenad
bevaach 35 wliat irs e susreses; aeseons
Pireach of contract. B has been decided thaea
breacly of the wnplied rera of tmes ad

vomlidenoe 5 necessardy a L Lt of the

ozt [(Marm § say St [ 200 T

I the crogsloves iwtends 1o clatm omls

wnfiir chismeisaal twlhere Lty

thisenssad s o antometically untair - see

Fabomad, the thes st ave o vear™s

rorrstanens erployvamen) moorder to b alble
to ke the clim. Phe chaim s made toan
employnent il s the emmpsloyee

sl bsanee | Cherobser 20040 shiow thar thies

Javert Gk certain stepe et oat in Schedule

F i the Emplogment Aet 2002 as spocificed
b the Emplovment Ace 2000 (Dispale
Resalonom Besulanons 2004 There sa
standard procedue and o modibied
procedoure o be followed by the cmgloyee o
the emplover, G5 the case mav be, Thog,
eagarmpade, i the emploves leaves the
vrnglovre g and clanng congroete
cliamtasal, the |'|'|'|;:-||-l.|'e‘ il B lolloweed
the modilied srievance procedure, unless i
b, sinee the ending of e eonplivine,
reased to b |.i'||'||.|“:'||.||,I:. |n'r|;ri1-.||.!-- tear thicm

iy el s,

Additional statutory protections
[ narmberol sioations, & dismizsal will be

anomeatically wolar Tlew will e

1 el spring o mind as heing
relevant moan article about stress aned
Lllving, Lt e second part of s article
will be concerned, in part, with the imanne
e whiach an ermplover can unlawluadly
wictinise an emploves swho Jies allexed Go
swleabeaer Wi I'I|.1I there has h-:"|'|| :||'|i:_|,-.'|1'l._
clisvrirmation, contrry o the varions

\||I|II||':I'5. I:IIII||:III|:|II|_:i rlE LAl AR RN

arinsbemplovees, The protections
chspussed inethe rest ol this aricle ave
sitpilar i sers aad wre equally eelevant: the
rizcler will v doubt Tive a1 least heard of
sitiratioins in which emplovees who work in
thee pulslic seetor and wlo Bave been Gis
thssee i) riaireated, I_l'_||.-|ir_i_‘-r: their
percerved mistreatment, thanking thar it s in
the ||:||||.| irterest that evervone shoualdd
ke abonut i merely because the body for
which they work 3 pulidicly funded, They
may be able r|'|:.' o onear more of the
statutory prosvasions wrowhich reference will

oy e imasle,

Whistleblowing

For esarmple, o ermplowver whio iy dismisser
fiar “whigtleblowing' will be :|_|,|!n:|:;||i|_'._|||1_.'
IIII?:L-II'lf. dimmassed]  cortain conditions i
saftsied The Swhistleblfoswine” protections
were imserted o e Empleyment Righis
Act 1996 (ERA P0G} By the Public Tnrerest
Dhisclosure et 1998 (PTOA 1998 Thene s
no period of qualiving serviee vegquired o
the righ 1o clam untor dismissal for a
chisclosure of thas sortcee s 03 amd

TR e ERA 190,

[he conditions which meed 1o e satsfied
are that there has heen adisclosure which “m
the reasonalie bebiel ol the worker muking
the elischosare, tends o show one or mone of
breaches of the §

anumber nf e (e loeditne

the coamanal Lew) e severd ather things
s w1 3B ERA P06, This s koown asa

‘protected dischosuee’. The accasions when a

st losure qalibfies a5 a pretected disclosure
are set oul exlustively st B e bosd,
A employee also has the right not o be
) 4

sulygectedd o detrment as a resalt ol

miaking a protected diselosure see s 100104
ERA e,

A protected disciosnre st be macde
ar '::IIII.'.”I (& '|\.i|,:| CHG OE [AaEs IIJ I'|_.I:'

A3C-H BEREA 199

An ernplovee who meikes the disclosiare

CIPCAIESTATICES wWithiT 52

theiv crployver will sutislé the requizenwnts
of 3150 .“\.1.Il|'§r‘ P -_‘.‘.-|1'. hemwever, freel
uiearlortabde aboart ke allemations of
wrniecoimg o the it i thien -||||_l|-s'.l-_'-
fon thear vmplovers, The other persons to

wlionn o diselosure may be rade, in omder

DISCLOSURE
Examples of conditions that need
to be satisfied for there to bea
protected disclosure, according to
s43B ERA 1996, include:

* when ‘the health or safety of
any individual has been, is being
or is likely to be endangered’:

* when 'a miscarriage of justice
has occurred, is occurnng or s
likely to occur’,-and

* when ‘the environment has
been, is being or is likely to be
damaged’,

Perhaps the most comprehensive of
the situations which are within
5438 is: ‘that a person has failed, is
failing or is likely to fail to comply
with any legal obligation to which
he is subject’ [s43B(b)).
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attract the protectony alforded by the PLHA
| 444 PrrOvIsIOTLES, inclucde those whe ae
preseribed an erder made under s431
EEA 199, The current acces 15 the: Pubidlic
Interest Disclosure (Prescribed Persorss

Cdrcder 1999 (che 194949 Order), T

AN 1le,
a disclosure may be made 1o e Aadi

Clomerission tor England ancd Wales, or w
any auditor uppointed by the Commission
o anein the accounis of ockl sovernment

anel health servee bodies aboeut

... the proper conduct of public
frusiness, vatug for money, fraud and
carruption in local government, and

health service, bodies

Huvwever, moorder wo Bl within 5337

clise b minst e macde i eood i, and

the |:ll:'l‘-l (] I'.I.'.:-Lil'.!_' I ITIse resi |.'|._||| by |_u,','j|"|,r':

(1) that the relevant failure falls within any
description of matters in respect of
which that person is so prescnibed, and

(i) that the information disclased, and
any allegation contained in i, are

substantially true,

Ire et o Deelrpstiore Dlnenipdovid Wiikers
Cimize |2004], the Court of Appea naled tha
it 15 ot eneueh for a disclossre @ be e
Swith Bonsest i lion’ inorcer for 3 10 sanish,
e vequirerment of - goodd B, T, it i not

the purpose el the PHX L9 proadsions:

... 10 allew grudges to be promoted
and disclosures to be made in order to
advance personal antagonism,

hidd L) sael, lusweser, thar;

oan understandable resentment or
antagonism that may grow if the matter
15 not remedied quickly... initselfshould
not necessarily be regarded as negativing
good faith if, when making the disclosure
the warker 1 still driven by his ariginal

COnCom to III':;'r'Il or prevent a wrong.

Moy reference soanacde oo tee 1999 Clrder
10y v L Msted waspeeticns, so s checlosure wall

b protected by dhie PHA 1998 prowvizions

pily if 1t made under s430: FRA 199G
which apphies only i cerlain circumstances

[rwxample, when;

... at the time he makes the disclosure,
the warker reasonably believes that he
will be subjocted ta a detiment by his
employer if he makes a disclosure to his
emplover ar in accardance with s43F.

o sAH, The latier agpliss o a
ciselosire which the emploves reasomably
Believes 1 substantiadly 1me, where the

relevant Balure s ot an e eptonally serious

nature’, ancl whers “moall the ciivwmnstmes

al the case, it 5 teasonabte for [the crplovie
o rrizekis the disclogure”. I e case of btk
A0 andd 43, the diselosiare eroust et lave
Beery el purproses of persenal gain
S, the ||:'-‘-I-':“Ii!‘-:|\ allorded] 10
eanpalowees in this event of shistleblowine

are sianificanty eireumseribed

Other protections
A number ol other protections exast for

I.'Jrljr'|.'|:.|-|:'- who :;'|_||-:"u::' ooy an the

part ol ther emplovers o specific sitaatioos;

These include the protecion atforded reoan
erphovee by @45A ERA 1995 agains
cletramental trearmient, on the sromuods dial

||!I' I"ul:l'__ll-\.'-'fl'l"_

refused (or proposed to refuse) to
camply with a recuirement which the
employer imposed (or propased 1o
impose) in contravention of the
Working Time Regulations 1998

anwel the vzl afforded by s46 FREA 1946

agamst betoes treated dewrimenially:

.. on the ground that, being a trustee of
a relevant occupational pension scheme
which refates to his emgloymant, the
employee perfermed (ar proposed 1o
perform) any functions as such a trustes,

Emploser representatives who ane no
officers o trade vions are proteered by 547
ERA 1996 noa sl wins, Protection
SHETUTEIAD {R1STI0SS sl bor the same reasons 1=
afforchoel b s BOTA, 102 and 105 BRA

PRSG respectiveby:
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Fanplovees who are, orsvek to bécome
rmembers ol M AN T TR Lok are
protecied by ss LM amd 152 of the Trade
Uinion and Labouwr Belations (Cansalicdaion)
Act 1992 agaanst detrimental treament o
dismissal where 3 ocenes besiugse they are
or are seeking w become, members of
Lrascle arcms, or hecasse they have taken
part, O sought 1o take part, inthe acovitles
ol anindependent rade umon at an

ApproprLde e

Conclusion

Ths thereaee some: porennally sigmficam

proections for cinplovees who are the
subagect of ballving and hicassinent, Bo the
secund pant ol s acticle, congideration
will be mven oo the olten averlonked, by
pastertially very important, proteciions
agiinst victingsazion when an cmploves his
alleged thar the Sex Diserimination Act
1975, the Race Belations Act 1974, o1 the
Disabblicy. Disermananon Act 1995 has
heen breached, Several workesd examples of
the I’I-‘}Ir'll.iiill prirdiallsawidll then be emven.
Oliver Hyamis is a barrister at
Devereux Chambers, London,
specialising in employment law and

education law.
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