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The theme fo r  th is  month 's  ron t  i s  -  i t ' s
omoz ing  how wrong you con be  in  l i fe .
Employment low hos o nosfy hobit of not
only springing completely new low on you,
but olso going bock on the odd bosic rule
or nostrum in on uncomfortoble wov. On o
personol level, this porticulorly offected your
humble outhor when fhe onl ine revolut ion
hit Horvey ond suddenly ol l  my old bul le-
tins (previously occessible only to those who
ossiduously kept them when told to discord
them-o colegory of person best described
in the terms of my chi ldren's generotion os
"soddos") become eosily recolled, replete os
ihey moy hove been with onolyticol errors.
shortcomings ond folse prophecies, not lo
menfion the odd definoble l ibel.

--t

ot greoter length. The tribunol found thoi the
first heoring wos unfoir ond thot i t  wos not
cured by the oppeol. l fs reosoning wos the
widely-understood opprooch thot o foir op-
peol will only cure o bod heoring if it tokes
the form of o reheoring, not merely o review
of the dismissol. Here, the tr ibunol choroc-
terised lhe oppeol os o mere review. The
Employment Appeol Tribunol (EAT) ogreed
thot the hibunol reoched the right decision.

The reheoring/review principle hos usu-
olly been held to flow from Whitbread &
Co Ltd v Mills [ 988] ICR ZZ6, il 9881 IRLR
501, EAT ond con be seen in loler coses
such os C/ork v CAA11991) IRLR 412, EAT.
However, the Court of Appeol considered
this motter ofresh, drowing on the unre-
ported decision of the EAT under Morison
P in Adiviholli v Export Credits Guorantee
Dept IEAI /917 /971 where if wos soid thot
Whitbreod estoblished no such rule of low,
ond thot o tr ibunol must look of whether. in
ol l  ihe circumstonces, the loier sloges of o
procedure were sufficient lo cure ony eor-
l ier unfoirness. The Courf of Appeol, in o

iudgment by Smith U, odopted this opprooch
ond held fhot o kibunol must not foll into the
error of solving this point only by seeking to
cotegorise the oppeol os either o reheoring
or o review. This is seen ot pqro 38 where it
is sqid thot Whitbreod ond subsequent coses
moy hove misunderstood the point, qnd thot
ultimofely o tribunol must look ot the overoll
foirness of the procedure, in port iculor ihe
"thoroughness ond the open-mindedness of
the decision-moker".

T h i s  i s  o n  i m p o r t o n t  s t o t e m e n t  o f
principle. ln light of severol of the "misunder-

stonding" coses, over so mony yeors, it moy
well  st i l l  be thot on oppeol is more l ikely to
cure o bod heoring if it tokes the form of o
full reheoring-which fierefore might still be
ihe best odvice to give lo on employer-but
the cose estoblishes thot this is not o rule of
low ond must  no  longer  be  opp l ied  by  o
tribunol os if it were. One finol point of inter-
est is whether this cose wil l  olso be opplied
(if ever relevont) to ihe stotutory disciplinory
procedure, which requires the offer of on op
peol but soys nothing os to how it  is to be
conducted.

TUPE qnd q tuonsferred
collecfive ogreemenl
The second exomple of wrong-heodedness
concerns fhose of us who thought the tronsfer
of undertokings (protection of employmeni)
(TUPE) decision in Whent v Cortledge Ltd

[19971 lRtR 153, EAT to be sironge but logi-
col*oi leost under the logic of the porol lel
universe of TUPE. This wos the cose where
the tronsferred employees' controcts incor-
poroted terms ogreed in collective borgoins
involving their previous (tronsferor) employer.
Their new employer derecognised lhe rel-
evonf union but foi led to show o voriot ion
of the individuol controcts. The employees
subsequently sued successful ly for o poy
rise negotioled befween the union ond their
previous employer, despite the foct thot their
new employer wos not o porty to ony of the
negotioi ions. This odd result seemed to be
eniirely in line with the regime of outomotic
fronsfer of controctuol ferms-o principle
found just os sirongly in this yeor's TUPE
Regulotions l9l 2006/246).

Now. however, doubt hos been cost on
this by the Europeon Court of Justice (ECJ)

in Werhof v Freeway Traffic Systens GnbH
c-499/O4 [2006] |RLR 400, [2006]Ail ER
(D) 145 (Moy). Foctuolly ihis cose wos close
to Whent, but the ECJ held thot the tronsferred
employee did not hove the r ight to use the
Acquired Rights Direcfive 77/187 to cloim
the benefit of o future collective ogreemeni.
Thev held thot in such o cose the direct ive
sofeguords ihe employee's rights under fhe ex-
isting incorporoted collective ogreement, bul
does not exfend protecfion to ony righls under
ony ogreemenf subseguent io the ogreemenl in
force ot the dote of honsfer, which were cote
gorised os merely expectotions or hypotheticol
odvontoges for lhe future. They disopproved
ony "dynomic" inlerpretotion, osin Whent,
including on the ground thot freedom of os-
sociotion meons thot (in ifs opplicotion to the
employer, not iust the employee) it would be
improper fo hold on employer lioble under on
ogreement lo which it wos not o porty. The ECJ
decision, on o Germon reference, concerning
Germon TUPE provisions differently cost from
ours, reinterprets the directive's requirements.
which orguobly meons thot Wheni is wrong,
os opposed fo being merely on exomple of UK
low going beyond o minimum stondord sei by
fhe bocking directive.

No oge discriminotion before
October
The th i rd  exomple  o f  wrong-heodedness
concerns onyone who expecled the decision
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The effect of on oppeol
The f i rs t  exomple  o f  wrong-heodedness
orose in relotion to the foirness of o dismissol

{under the generol low, not the stotutory prc
cedure) ond when on unfoir heoring con be
"cured" by o foir oppeol. The wisdom of
the oges hos been thot this wi l l  only rescue
the employer if the oppeol tokes the form of
o complete reheoring of the cose, nof jusl

o review of the originol decision. This hos
been porf of the furniture for so long thot,
noively or otherwise, your outhor included
it in the relevqnt ploce in Halsbury's Laws.
Now however. fhe Court of Appeol hos dis-
opproved this view in Toylor v OCS Group
Ltd 12006l EWCA Civ 702, parlly by revisit-
ing the motter on f irst principles ond po*ly
(in Boris Korloff style) by invoking the "curse

of the unreported cose".

The employee, o disobled person through
deofness, wos found gui l ty of serious mis-
conduct by misuse of computer occess. After
o hosty discipl inory heoring which he hod
diff iculty understonding, he brought on op-
peol which wos heord some t ime loler ond
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of ihe House of Lords in Secretary of Stote
for Trade and lnduslry v Rutherford l20Q6l
UKHL 19. [2006] All ER {D) 30 (Moyl to loy
down brood guidel ines os to how to deol
with "disporote effect" generolly in indirect
discriminotion cloims under onv of the heods
of unlowful discriminotion.

The Lords unonimously held ogoinst the
cloimonfs, so fhoi sex discriminotion is now
not to be used to erect o form of oge dis-
criminotion in odvonce of the new stotutory
scheme coming into force in October 2006.
The problem is thot the speeches ore ombigu-
ous on the wider question of disporote effecf,
in port iculor ihe well-known conundrum of
whether, when opplying o stot ist icol com-
porison, you should look ot ond compore the
odvonfoged group ( in, for exomple, o sex
discriminotion cose, how mony men/women
con comply?) or ihe disodvontoged group

{how mony men/women connot comply?).
Lord Scolt, Lord Rodger ond Lody Hole

held thot lhis issue did not orise in Ruther-
ford, ie there wos no bosis for comporison
in the first ploce. Lord Wolker, ofter moking
o porf iculorly tort commenl obout this {non}
reosoning, considers the siotisticol problem

ot length ond lorgely comes down in fovour
of the "odvontogeJed" opprooch, on which
bosis the stofislics did not support the cloim-
onts. The problem with this*leoving oside
the question of the precedenl volue of one
speech when three others hove soid thot the
issue does not orise ot ol l- is ihot Lord Ni-
cholls purports io ogree wiih Lord Wolker,
bul then oppeors to decide the point on ihe
ground thot the stotistics did not support the
cloimonts on o disodvontogeJed opprooch.
Moke of i t  whoi you wil l ,  which moy not
be much.

Dismissol, discriminqtion qnd
politicol views
The fou*h exomple of wrong-heodedness

showed the EAT going wrong by toking on
overly-principled opprooch, even if it led to
o worrying conclusion. lts decision in Serco
Ltd v Redfeorn [2006] EWCA Civ 659,
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[2006] Al l  ER (D] 366 {Moy} hod coused
some consternolion with its holding thot on
employee dismissed becouse of his condido-
ture in locol elections on beholf of the Brit-
ish Notionol Porty could cloim to hove been
rociol ly discriminoted ogoinst. Port of the
conslernotion wos becouse-leoving oside
the pol icy behind the Roce Relof ions Act
1976 {RRA 1976) i tself- i t  seemed possible

thot this wos the inevitoble (boomerong?)

result of the well-esiobl ished principle rhot
o person con be discriminoted ogoinst be-
couse of someone else's roce-even though
thot rule evolved to protect people who re-
fused to discriminofe ogoinst onother. The
Court ol Appeol, however, ol lowed the
employer's oppeol.

The employee in question hod not been
wrongful ly dismissed ond locked the one
yeor's quolifying period for unfoir dismissol;
hence the rolher stroined rel ionce on RRA
1976.Ihis wos prevented in Mummery U's

iudgment by plocing o relot ively norrow
interprefot ion of the leoding outhority of
Showboot Entertoinment Centre v Owens

[1984]  l cR 65 ,  [ i984 ]  I  A l l  ER 836,  con-
centrcting on whoi it wos ocfuolly meont io
ochieve ( in ol lowing A to cloim roce dis-
criminolion on the bosis of B's roce) ond the
policy behind RRA 1926. At poro 45 the

iudge sfotes:

"[The cloimonl's cose] turns the rofio of
Showboot ond the policy of the roce relo-
tions legislotion upside down. h would meon
thot ony less fovourqble lreotment brought
obouf becouse of concern obout rocist views
or conduct of o person in o muliiethnic work-
ploce would consl i tuie roce discriminotion.
The rot io of Showboat is thot the rociol ly
discriminotory employer is l ioble 'on rociol
grounds' for the less fovouroble treolment of
those who refuse to implement his policy or
ore offected by h;s policy. lt does not opply
so os fo moke the employer who is nof pursu-
ing o policy of roce discriminotion or who is
pursuing o policy of onti-roce discriminotion,
l ioble for roce discriminotion."

Hov ing  deo l t  w i th  ihe  pr inc ipo l  i ssue
of  d i rec t  d isc r im ino t ion ,  the  iudge went
on  to  ru le  ou l  ind i rec t  d isc r im ino t ion  (no
"provision, cr i ier ion or proctice") ond to
f ind ogqinsf on orgumeni for free speech,
etc under the Humon Rights Act 

, l998 
on

ihe bosis of Art I  7 ol +he Europeon Con-
venlion on Humon Rights (the Convention)
which stoles thot nothing in i t  gives o r ight
to engoge in octivities which ore themselves
oimed ot deskoying the Convention's righls
ond freedoms.

There is, however, one coveot to this re-
sult  which moy give pouse for thought. As
seen, this wos not o cloim of unfoir dismissol
ond so the ludge stressed thot the cose did
not roise issues of the reosonobleness of the
cloimont's dismissol. Whot if it hod? At ooro
10 lhe  iudge mode th is  po in t ,  wh ich  moy
oct os something of o worning in ony future

" l f  th is  wos on  un fo i r  d ismisso l  cose,
there would be substonce in fie criticol com-
menis on the circumslonces of Mr Redfeorn's
dismissol. l t  is not, in generol,  foir to dismiss
o person from employment for engoging in
pol i t icol oct ivi i ies or for being o member
of o pol i t icol porty propogoting pol icies
thof qre unocceptoble to his employer, to
his fel low employees, io trode union off i-
ciols ond members, or even to most of the
populotion. We ospire lo live in peoce with
one onother in o pol i t icol ly free ond toler-
on t  soc ie ty .  Unpopu lor  po l i t i co l  op in ions
ore lowful,  even i f  they ore intoleront of
others ond give offence to mony. The right
to sfond for politicol office in o democrotic
elecl ion ond lo engoge in pol i t icol debote
is entitled fo respecf, however unpolotoble
lhe person's politiccl conviclions moy be to
mony others."

On the focts, it oppeored thot the cloim-
ont hod been o good employee ond it wos
not ol leged thot he hod vented ony of his
v iews o t  work .  In  such o  cose,  migh t  i t
perhops be soid thoi on employer con r id
itself of on employee becouse of his politicol
qctivities, only provided thot fhe employee
does not hove o yeor's employmenl? Wotch
this sooce.

lqn Smith is Cliffrord Chonce professor

of employment low ot the Norwich
Low School, q borrister in Devereux
Ghomberc qnd on ediior of Harvey on
Industrial Relations and Employment
Low (Bufterworths)
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