COLBACK v. FERGUSON and Others

Employment - appearance of bias - lay members accepting offer by Respondent to share taxi with her

The Employment Tribunal held that the Appellant was not unfairly dismissed when the employer’s executive committee decided that the organization was insolvent and could not continue to function. The Appellant sought a review of the Decision on the grounds, amongst others, that at the conclusion of one of the hearings, she had seen the two lay members of her tribunal leaving by taxi with one of the Respondents whom in due course the Tribunal held to be misjoined. The Tribunal held that ‘the danger of bias … is fanciful and transitory’. The EAT dismissed her appeal. The Appellant then applied for permission to appeal to the CA.

Issue for CA (amongst others): whether an objective observer would conclude that there was an appearance of bias in the two lay member accepting a favour from a named Respondent to share her taxi at the conclusion of the hearing.

Held (per Sedley LJ): (1) There was no perversity in the Tribunal finding that consultation was adequate; (2) on the facts found by the Tribunal, the reason for dismissal was plain and inexorable: the organization was heavily in debt and without prospective means of payment; (3) although the fact that the Tribunal spoke of the £3,000 ‘which the applicant extracted from the respondents in July 1995’ was hurtful to the appellant, the use of the word ‘extracted’ in its decision cannot found a ground of appeal; (4) applying the test in In re Medicaments (No 2) Times, 2 February 2001, there was no real risk or danger of bias arising from the members’ acceptance of one of the Respondent’s offer to share her taxi, unwise though it may have been.
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